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UNITED STATES OF AMERICA 

Before the 


SECURITIES AND EXCHANGE COMMISSION 


Administrative Proceeding 
File No. 3-15448 

In the Matter of 
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DIVISION OF ENFORCEMENT'S MEMORANDUM OF 

LAW IN SUl'PORT OF ITS MOTION FOR SUMMARY 
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PRELIMINARY STATEMENT 

Pursuant to Rule 250 ofthe Securities and Exchange Commission's Rules ofPractice, the 

Division ofEnforcement ("Division") respectfully submits this memorandum of law in support 

of its motion for summary dispositjon against Respondent Gary A. Collyard ("Coli yard" or 

"Respondent"). The Division respectfully requests that the Court issue an Order barring Colli.rrd 

from association with any broker, dealer, investment adviser, municipal securities dealer, 

municipal advisor, transfer agent, or nationally recognized statistical rating organization 

.C'NRSRO"), and from participating in any offering ofa penny stock based on Respondent's 

conviction for conspiracy to commit securities fraud and conspiracy to commit bank fraud in 

U.nited States v. CoiJyard, 12-CR-58 (SRN) (D. Minn. 2013). 

The conduct in this case is egregious and requires that Collyard be permanently barred 

ftom the securities industry. As detailed in his plea agreement, Collyard offered and sold the 

securities of.Bixby .Energy Systems, Inc. ("'Bixby") to numerous investors by m~terially 

misrepresenting information about the company, its main projects, its financial condition, and its 

use of investor proceeds. He caused approximately $4 million in investor losses. In addition, 

Collyard devised a fraudulent scheme to obtain $1.3 mill)on in business loans from federally 

insured ban.ks, the proceeds ofwhich he used for his personal expenses. For these crimes, 

Collyard was sentenced to ten years in jail and ordered to pay over $5 million in restitution. 

STATEMENT OF FACTS 

A. Collyard's Guilty Plea and Sentencing Order 

On February 27, 2012, the Office ofthe United States Attorney for the District of 

Minnesota filed a criminal action against Collyard. (Div. Ex. A.) The Amended Information 

charged him with one count ofconspiracy to commit securities fraud and one count of 
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conspiracy to commit bank fraud. (Id. at 1-2.) Collyard entered a guilty plea on February 27, 

2012. (Div. Ex. B.) 

In his plea agreement, Collyard admitted to conspiracy to commit ~ecurities fraud in 

connection with the offer and sale of Bixby securities in violation ofSection lO(b) ofthe 

Securities Exchange Act of 1934 ("Exchange Act") and Rule l Ob-5 thereunder. ffiL. at 2.) He 

admitted that from 2006 through 2010 he induced investors to purchase Bixby securities by 

means offraudulent misrepresentations and omissions. 11.4:. at 2-3.) Co11yard admitted that he 

made numerous false statements and omissions ofmaterial facts concerning, among other things, 

Bixby's business project, its financial condition, and its use ofinvestor proceeds. (!fL. at 3-4.) He 

adn:titted knowingly and willfully soliciting unqualified investors to invest in Bixby. Qd. at 3.) 

He admitted receiving commission payments for his sale ofBixby securities. (!QJ His lies cost 

investors at least $4 million. (M;L_ at 5.) 

Collyard further admitted that from April2005 through September 2011, he devised a 

scheme and artifice to defraud multiple federally insured banks to obtain money, funds and 

credits by means of false and fraudulent pretenses, representations and promises in violation of 

18 U.S.C. § 371 and 18 U.S.C. § 1344. ffih) Collyard received approximately $1.3 million in 

business loans, procuring such loans by lying to banks. He used the proceeds from the loans for 

personal expenses and promptly defaulted on the loans. (kL at 6"7 .) 

Following Collyard's guilty plea, the court scheduled a sentencing hearing. (Div. Ex. C, 

at 6.). Shortly before the hearing, he moved to withdraw his guilty plea, claiming it was 

involuntary, unknowing, and unintelligent due to a (Id. at 9-tO.) The court 

rejected Collyard's arguments and denied his motion to withdraw his plea. ffit at 18, 26.) 

On August l, 2013, the court sentenced Collyard to 120 months in prison -the maximum 

2 
/ 



PAGE 11/4111/15/2013 14:36 3123533381 9122 

under the applicable federal sentencing guidelines ~ followed by three years ofsupervised 

release, and ordered him to pay more than $5 million in restitution. (Div. Ex. E.) That same day, 

the court denied Collyard's motion for voluntary surrender and he was taken into custody. (Div. 

At the sentencing proceedings Judge Nelson emphasized Collyard's lack ofcontrition: 

I have never, ever s~n a criminal Defendant come up here at sentencing and fail 
to at least show some remorse or apologize in some fashion to the victims in the 
room, even ifyou believe, which I presume you stil1 do, that you're somehow 
innocent ofthese charges. No acknowledgment ofpeople's pain. That is a serious 
problem, because what that suggests is that you're not easily deterred. 

ffiL. at 64:9-16.) Judge Nelson expressed concerns that the sentence~ stiff though it was- would 

ultimately prove insufficient to deter Coltyard from future malfeasance: 

I hope that this prison term is sufficient. It's the maximum I can give you. I'm not 
convinced that it is, because there is nothing either in your life that I've heard of 
or anything in this case, especially the way you've treated your victims here 
today, that suggests that you)re going to be deterred at all. 

ilib at 65:2-7.) 

B. Tlte Commission's OIP and the Procedural History of the Case 

On September 3, 2013, on the basis ofCollyard~s criminal conviction, the Commission 

filed an Order Instituting Proceedings and Notice ofHearing pursuant to Section lS(b) ofthe 

Exchange Act, based on Col1yard' s guilty plea and conviction ofone count ofconspiracy to 

commit securities fraud and one count ofconspiracy to commit bank fraud. (Div. Ex. F.) 

Neither Collyard nor his attorney acting on his behalf served or filed an answer to the OlP. (Div. 

Ex. H.) 

On October 17, 2013, during a telephonic prehearing conference in which both 

Respondent and his attorney participated, the Court granted the Division leave to file a Motion 

for Summary Disposition pursuant to Rule ofPractice 250(a). (IQ..) While Collyard never 

3 
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answered the OIP, during the prehearing conference be stipulated that he had pled guilty to and 

was convicted ofconspiracy to commit securities fraud and conspiracy to commit bank fraud; 

that he had been sentenced to 120 months in prison; and that he was ordered to pay restitution in 

an amount in excess of$5 million. (Div. Ex. G, at 22-24). 

ARGUMENT 

In light ofCollyard's conviction, the Division respectfully seeks summary disposition 

against him and requests that the Court bar him from association with any broker, dealer, 

investment adviser, municipal securities dealer, municipal advisor, transfer agent, or NRSRO, 

and from participating jn any offering ofa penny stock. 

I. SUMMARY DISPOSiTION IS APPROPRIATE PURSUANT TO RULE .250. 

Rule 250(a) of the Commission's Rules ofPractice permits a party, with leave ofthe 

headng officer, to move for summary disposition ofany or all ofthe OIP's allegations. On 

October 17,2013, the Court granted the Division leave to file a motion for summary disposition 

against Collyard. 

A motion for summary disposition should be granted when there is "no genuine issue 

with regard to any material fact and the party making the motion is entitled to a summary 

disposition as a matter oflaw." (Rule ofPractice 250(a)). The Commission has repeatedly upheld 

the use of the summary disposition procedure in cases in which the respondent has been 

convicted, leavjng the appropriate sanction as tbe sole determination. See Gary M. Komman, 

Exchange Act Release No. 59403,2009 WL 367635, at *12 (Feb. 13, 2009) ("We have 

repeatedly upheld the use of summary dispos.ition by a law judge in cases: ..where the respondent 

has been enjoined or convicted of an offense listed in Exchange Act Section 15(b) and Advisors 

Act Section 203, the sole determination is the proper sanction, and no material fact is genuinely 

4 



9122 	 PAGE 13/4111/15/2013 14:35 3123533381 

disputed."), pet. denied Komman v. SEC, 592 F.3d 173 (D.C. Cir. 2010); Martin A. Armstrong. 

Initial Decision Release No. 372, 2009 WL 482831 (Feb. 25, 2009); John S . .Brownson, 

Exchange Act Release No. 46161,2002 WL 1438186 (July 3, 2002). 

As noted above, during the pre-hearing conference Coltyard stipulated that he pled guilty 

to and was convicted ofconspiracy to commit securities fraud and conspiracy to commit bank 

fraud. He further stipulated that he was sentenced to 120 months in prison and ordered to pay 

restitution in an amount in excess of$5 million. Therefore, the only remaining issue is what 

sanctions are appropriate and in the public interest. Summary disposition should thus be granted. 

II. 	 COLLY ARD'S CONVICTION COMPELS T:BE 
Al>MINISTRATIVE RELIEF SOUGHT BY THE DIVISION. 

Under Exchange Act Section 15(b)(6)(A)(ii), the Commission has authority to bar any 

person convicted ofa felony or misdemeanor involving: (i) the purchase or sale ofa security or 

(ii) theft, fraudulent conversion, or misappropri~tion of funds, if, at the tinie ofthe misconduct, 

such person was associated with a broker or dealer. Either ofthe two counts for which Collyard 

was convicted- conspiracy to commit securities fraud or conspiracy to commit bank fraud- is a 

free-standing basis supporting the imposition ofremedial sanctions. Shaw Tehrani, Initial 

Decision Release No. 42, 1993 WL 528211 (December 15, 1993) (granting summary disposition 

finding that conviction of bank fraud is sufficient to bar an individual from the industry). 

The conduct admitted by Collyard in his plea agreement establishes that he acted as a 

broker-dealer. (Div. Ex. B.) He admitted in his plea agreement that he communicated with 

prospective investors to induce them to purchase Bixby securities. He further admitted that he 

sold Bixby securities to investors and received commissions for doing so. Such activities 

establish that he acted as a broker-dealer under Section 15(a) of the Exchange Act. .~~ S.EC v. 

George, 426 F.3d 786 (6th Cir. 2005) (defendant acted as broker when he was regularly involved 

5 
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in comtnunkations with and recruitment of investors for the purchase ofsecurities).1 

While Collyard is apparently appealing his conviction, that is no defense to the 

imposition ofsanctions in this tribunal. See Elliott v. SEC, 36 F.3d 86, 87 (11th Cir. 1994) 

(<~Nothing in the statute's language prevents a bar [from being] entered ifa criminal conviction is 

on appeal."); Hunt v. Liberty Lobby, Inc., 707 F.2d 1493, 1497 (D.C. Cir. 1983) ("Under well-

settled federal law, the pendency ofan appeal does not diminish the res judicata effect ofa 

judgment rendered by a federal court."). Further, Collyard is precluded from reliti~ing his 

crimina] conviction before this tribunal. Gregory Bartko, Initial Decision Release No. 467,2012 

WL 3578907 at *2 (Aug. 21, 2012) ("The findings and conclusions made in the underlying 

action are immune from attack in a follow-on administrative proceeding. The Commission does 

not permit a respondent to .relitigate issues that were addressed in a previous proceeding against 

the respondent.'"); ln the Matter ofJose P. ZolHno, Exchange Act Release No. 55107, 2007 WL 

98919 (Jan. 16, 2007} ("[A] party cannot challenge his ... criminal conviction in a subsequent 

administrative proceeding"); William F. Lincoln. Exchange Act Release No. 39629, 1998 WL 

80228 at 2, (Feb. 9. 1998) (in proceedings based on a criminal conviction, a respondent "is 

co11aterally estopped from attacking here the merits ofthe criminal proceeding against him"). 

Therefore, neither Collyard's appeal nor his continued protestations of innocence serve as a 

viable defense in this matter. 

1 Section 15(b)(6) applies to persons acting as a broker or dealer or associated with a broker­
dealer regardless ofwhether such person or broker~dealcr is registered with the Commission. 
Dale J. Englehardt, Exchange Act Release No. 64389, 2011 WL 1681678, at *5 (May 4, 2011) 
(Section 1 5(b) applies to respondent's sales ofsecurities in unregistered offering whjle not 
a~iated with any registered broker or dealer); see also Scott B. HoJlenbeck, Exchange Act 
Release No. 58847, 2008 WL 4693185 (October 24, 2008) (merely because respondent was not 
associated with a registered broker or dealer during the time of!:tis wrongdoing does not insulate 
him from a bar). 

6 
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III. 	 THE PUBLIC INTEREST REQUIRES THAT COLLYARD BE BARRED 
FROM SERVING AS A PROFESSIONAL IN THE SECURITIES INDUSTRY. 

The public interest would best be served by barring Collyard from the securities industry. 

To determine whether a bar is appropriate, courts consider several factors, including; (a) the 

egregiousness ofthe defendant's actions; (b) the isolated or recurrent nature ofthe infraction; (c) 

the degree ofscienter involved; (d) the sincerity ofthe defendant's assurances against future 

violations; (e) the defendant's recognition of the wrongful nature ofhis conduct; and, (f) the 

likelihood that the defendant's occupation witt present opportunities for future violations. 

Steadman v. SEC, 603 F.2d ll26, 1140 (5th Cir. 1979). Each ofthcse factors supports a bar in 

this case. 

A. Collyud's Conduct Was Egregious, and He Acted Knowingly. 


The conduct for which Collyard was convicted was egregious and involved a high degree 

\ . 

ofscienter. His criminal conviction depended upon his admission that he acted willfully. 

Collyard admitted that he actively and knowingly made material misrepresentations and 

omissions to investors in the offer and sale of Bixby securities, and thereby caused 

approximately $4 million in investor losses. (Div. Ex. B at 5.) He admitted devising a scheme in 

which he unlawfully obtained $1.3 million in business loans from fedeta.lly insured banks by 

submitting false financial st-11tements as a demonstration ofincome that he did not have. (ld. at 

6.) The egregiousness of such admitted misconduct strongly supports a bar from the industry. 

See Jobp S. Brownson, 2002 WL 1438186 at *2 ("[a]bsent extraordinary mitigating 

circumstances, [an individual convicted of securities fraud] cannot be permitted to remain in the 

securities industry''). 

7 
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B. 	 Collyard's Conduct Was Recurring. 

Coltyard's misconduct was no isolated occurrence; he participated in securities fraud for 

a period ofat leastfour years and engaged in scheme to defraud banks for at least sixyeaey. 

(Oiv. Ex. Bat 2, 5.) Sec Richard J. Daniello, 50 S.E.C. 42,46 (1989) (four months of 

misappropriating employer's funds was not isolated). His fraudulent conduct resulted in $4 

milli.l)n in losses to investors and $1.3 million in losses to hanks. The length and degree ofhis 

fraud supports the imposition ofa bar. See B.rion G. Randall, Advisers Act Release No. 3632, 

2013 WL 3776679 (July 18, 2013) (defrauding at least 27 customers and three banks ofmillions 

ofdollars over five years constituted recurring and egregious conduct). 

C. 	 Collyard Has Not Acknowledged the 

Wrongful Nature ()f His Conduct or 

Provided Assurances against Future Violations. 


Collyard has neither acknowledged nor expressed remorse for his egregious misconduct. 

His attempted retraction ofhis guilty plea is compelling proofofhis refusal to own up to his 

misdeeds, as is his continued challenge to his conviction. During the sentencing hearing, the trial 

judge noted Collyard's lack of remorse, his failure to acknowledge his wrongdoing, and his 

refusal to acknowledge the pain he caused his victims. The court further expressed concerns that, 

notwithstanding his sentence, he would be undeterred from engaging in future malfeasance . .The 

court's concerns and observations warrant particular consideration. in this proceeding because 

"the securities industry presents a great many opportunities for abuse and overreaching, and 

depends very heavily on the integrity of its participants" Bruce Paul, 48 S.E.C. 126, 128 (1985). 

. * * 
Each and every factor weighs heavily in favor ofa permanent bar against Coil yard. The 

conduct in this case was knowing 31Jd egregious. Collyard made material misrepresentations and 
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omissions both when he solicited investors and when he fraudulently obtained bank loans. While 

Collyard financially benefited from his fraud- through both his commission payments and the 

Joan proceeds- he caused over $4 million in inves~or losses and an additional $1.3 million in 

losses to federally insured banks. His conduct was not an isolated incident, but rather a long-

running scheme. Collyard has neither acknowledged his wrongdoing, expressed any remorse for 

his actions, nor provided any assu1'3!1ces against future violations. In light ofthese factors, a bar 

is appropriate and in the public interest. 

CONCLUSION 

For the foregoing reasons, the Division respectfully requests that its motion for summary 

disposition be granted, and that the Court issue an order barring Collyard from association with 

any broker, dealer, investment adviser, municipal securities dealer, municipal advisor, transfer 

agent, or NRSRO, and fr:-om participating in any offering of a penny stock. 

Dated: November.l5, 2013 

Jonathan S. Polish 
ThuB. Ta 

Attorneys for the Division of.Enforcement, 
Securities and Exchange Commission 
Chicago Regional Office 
175 West Jackson Boulevard, Suite 900 
Chicago, Ulinois 60604 
(tel.) 312*353--6884 
(fax) 312-353-7398 

9 
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UNITED STATES OF AMERICA 

Before the 


SECURITIES AND- EXCHANGE COMMISSION 


ADMINISTRATIVE PROCEEDING 
File No. 3-15448 

In the Matter of 

GARY A. COLLYARD, 

Respondent 

DECLARATION OF JONATHAN S. 
POLISH IN SUPPORTOF DIVISION OF 
ENFORCEMENT'S MOTION FOR 
SUMMARY DISPOSITION AGAINST 
RESPONDENT GARY A. COLLYARD 

I, JONATIIAN S. POLISH, pursuant to 28 U.S.C. §1746, declare: 

1. I am employed as Senior Trial Counsel for the Division ofEnforcement at the 

Chicago Regional Office ofthe United States Securities and Exchange Conmrlssion, located at 175 

W. Jackson Blvd., Suite 900, Chicago, JJlinois 60604. I submit this Declaration in support ofthe 

Division ofEnforcement's Motion for Summary Disposition against Respondent Gary A. Collyard 

pursuant to Commission Ru1e ofPractice 250. I am fully familiar with the facts and circumstances 

set forth in this Declaration. 

2. On February 27,2012, Respondent Gary A. Collyard (''Collyard") pled guilty to 

one count ofconspiracy to commit securities fraud and one count of conspiracy to commit bank 

fraud in a crimiual action brought in federal district court in the District ofMinnesot~ United 

States v. Collyard, 12~cr~S8 (SRN) ("U.S. v. Collyard"). Appended hereto as Exhibit A is a ttue 

and correct copy ofthe Amended !nfonn.ation filed on February 27, 2012, against Collyard. 
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3. Appended hereto as Exhibit B is a true and correct copy ofCollyard' s plea 

agreement in U.S. v. Col/yard. 

4. Appended hereto as Exhibit Cis a true and correct copy ofthe Memorandum 

Opinion and Order denying Collyard' s motion to withdraw his guilty plea, issued on May 28, 

2013) in U.S. v. Col/yard. 

5. Appended hereto as Exhibit D.is a true and correct copy of the transcript ofthe 

sentencing hearing before Hon. Susan Richard Nelson in U.S. v. Col/yard, which took place on 

August 1, 2Ql3. 

6. Appended hereto as Exhibit E is a true and correct copy ofthe Amended Judgment 

entered against Collyard on August 12,2013, in U.S. v. CollyMd. 

7. Appended hereto as Exhibit F is a true and correct copy of the Commission's Order 

Instituting Proceedings Pursuant to Section 15(b) ofthe Securities Exchange Act of 1934 and 

Notice of Hearing in this matter. 

8. Appended hereto as Exhibit G is a true and correct copy of the transcript ofthe 

preheating conference before ChiefJudge Brenda P. Murray in this matter, which took place on 

October 17, 2013. 

9. Appended hereto as Exhibit His a true and correct copy ofthe Order Following 

Preheating Conference, issued in this matter by ChiefJudge Murray on November 7, 2013. 

10. Pursuant to Rule 323 ofthe Commission's Rules ofPractice, 17 C.F.R. §201.323, 

the Division respectfully requests that this Court take official notice of the documents described 

2 
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above in paragraphs 2 through 9 and attached hereto as Exhibits A through H, all ofwhich were 

filed either in U.S. v. Col/yardor in this proceeding. 

I declare under penalty ofpetjury that the foregoing is true and correct. 

Executed on November 15, 2013 

Jonathan S. Polish 
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...... 
·CASE 0:12~cr-'00058~SRN Document 6 Filed 02127/12 Page l ·of 4' 

UNI TED STATES DISTRICT 'COURT 

DISTRICT OF MINNESOTA 


Criminal No.: 12-581SRN} 


ONIT:SP STATES OF AMERICA, ) AMENDED :tNFORMAT:ION 
) 

Plaint:i.££, ) (1.8 u.s.c. § 371} 
) 

v. ) 
) 

GARY ALBERT COLLYARD, ) 
) 

Defendant. } 

THE UNITED STATES ATTORNeY CHARGES: 

COUNT 1. 
(Conspiracy to Commit Securities Fraud) 

From at least in or about January 2006 and continuing until in 

or about May 201.1., in the State and District of Minnesota and 

elsewhere, the defendant, 

GARY ALBERT COLLYARD, 

conspiring with others, including but not limited to Rohert Allen 

Walker, Dennis Luverne Desender, and others, did knowingly, 

willfully, and unlawfully conspire, by the use of means and 

instrumentalities of interstate commerce, to directly and 

indirectly use and employ manipulative and deceptive devices and 

contrivances in connection with the sale of securities, that is 

Bixby Energy Systems securiti es, and to make untrue stacements of 

material facts and omit to state material facts necessary in order 

to make the statements not misl~ading in connection with the sale 

of said securities, in violation of Ticle 15, united States Code, 

SCANNE <lED 'FEB 2T2012 
~0. Sl.r::TTEN.C!..ERKj F£8 27 21111 

JUDGMENTEN"'''---­

' "'1. DISTRJCTCOOR1'ST. FWJL 'OEPUTY CIB'K--- ­
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CASE 0:12-cr~OOOSB-SRN Document 6 Filed 02/27/12 Page 2 of 4 

Sections 78j(b) and 78ff and Title 17, Code of Federal Regulations, 

Section 240.10b-5. 

In fu:t:therance of the above-described conspiracy, defendant 

committed one or more overt acts, including the following: 

On or about November 21., 2007, Gary Albert Collyard made 

material false representations to investor W.J., causing investor 

rY.J. to purchase $240,000 in Bixby Energy Systems securities by 

mailing a check to The Collyard Group. 

All in v iolation of Title l.B, United States Code, Section 371.. 

ccrom t! 
(Conspiracy to Commit Bank Fraud) 

From at least April 2005 and continuing through September 

2011, in the State and District of Minnesota and elsewhere, the 

defendant, 

GARY ALBERT COLLYARD, 

conspiring with others, did knowingly and unlawfully conspire, to 

devise a scheme and artifice to defraud multiple federally insured 

financial institutions, and to obtain money, funds ·and credits 

owned by and under the custody and control of those banks, by means 

of materi al false and fraudulent pretense~~ representations and 

promises, in violation of Title lS, United States Code, Section 

1.344. 
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CASE '0:12·cr-0005'8·SRN DocumentS Filed 02/27/12 Page 3 uf 4 

In furtherance of the above-described conspiracy, qefendant 

committed one or more ove.rt acts, including the following: 

On or about M&y 25, 2007, G~ry Albert Collyard submitted a 

materially false loan application to MidCountry Bank, resulting in 

a loan of $450,000 to Gary Albert Collyard. 

All in violation of Title 18 1 United States Code, Section .371. 

Forfeiture Allegations 

Counts 1 and 2 of this Info:rmation are hereby realleged and 

incorporated as if fully set forth herein by reference, for the 

purpose of alleging forfeitures pursuant to Title 18, United States 

Code, Section 98~ (a) {1) (C), and Title 28 , United States Code, 

section 2461(c). 

As the result of the offenses aLleged in counts 1 and 2 of 

this Information, the defendant shall forfeit to the United States 

pursuant to Title 18, United States Code, Section .981 (a) (1) (C), and 

Title 26, united States Code, Section 246l(c), any property, real 

or personal, which constitutes or is derived from proceeds 

traceable to the violations alleged in Counts ~ and 2 of the 

Information. 

~f any of the above•described forfeitable property is 

unavailable for torfeiture, the Onited States intends to seek the 

.£orfeiture o f substitute property as provided for in Title 21, 

3 
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... 
• A ·CASE 0:12-cr-00058-SRN Document 6 Filed 02/27/12 page 4 of 4 ' 
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uriited States Code, Section 853(p), as inco:rpol:'abed by 'l'itle 28, 

United States Code, Section 245~(c). 

All in violation of Title ~s, United States Code, sections 

7Sff and 78j(b), Title 1e, United States Code, Sections 

~al(a) (l) (C) and 1344, and Title 26, United States Code, Section 

2461.{c). 

Respectfully submitted, 

))7' 

Dated: February~ 2012 


S. WILTON 
U.S. Attorney 

4 
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UNl:TIID STATES DISTR:t<:T COURT 

D:tS'l'RICT OP MINNESOTA 


Criminal No. : l2-58 (SRN) 


UNITBD S'l'A'l"ES OF AMERICA, 

Plaintiff, PLEA AGREEMENT 

v. 

GARY 	 ALBERT COLLYARD, 

Defendant . 

The united States of America and Gaxy Albert Co1lyard 

(hereinafter referred to as the "defendant~) agree to resolve this 

case on the terms and conditiona that follow. 'I'hie plea agreement 

binds only ·the defendant and the united States Attorney's Office 

for the D~strict of Mimtesota . :rbis agreement does not bind any 

other Oh.ited States Attorney's Office or any ot her .federal or state 

agency. 

l. The defendant agrees to plead gui.lty to 

c_onspiracy to comtnit securities fraud, in violation of 18 u.s. c. 

Section 371, and 15 u.s.c. Sections 78j (b) and 7Sf£. In addition, 

the defendant agrees to plead guilty to conspiracy to commit bank 

fraud, in violation of 18 u.s.c. Section 371, and 18 u.s .c . section 

1344. 

2. . uaatR~l Basis. The defendant agrees to the fol lowing 

facts and f urther agrees that, were this ·matte r to go to tri al, the 

Uhited States. wouJ.d prove the following facts beyond a reasonable 

doubt: 

FEB 212012 
.auo........-----~ 


® 
­ ~O.StrnEN.~t 

. . ~am:>·--­~ : 
~~------­. 
cc:~ 
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.,J 

SECUR.r.t'J;ES. Beginning in at least January 2006, through 
-December 2010, the defendant, conspired with others, incluqing but 

not limited to Robert Allen walker (hereinafter referred to as the 

"Walker") , Dennis Luverne Desender (he:reinaftel: referx-ecl to as the 

"Desender") and others, did knowingly, willfully, and unlawfully 

conspire, by the use of means and instrumentalities of interstate 

commerce, directly and indirectly use and employ ~anipulative and 

deceptive devices and contrivances in connection with the sale of 

securities, and did make untrue statements of material facts and 

om:i. tted to state material fac.1ts necessary in order to make the 

.statements not misleading in connection with the sale of said 

securities, in violation of Title lS, Qnited States ~de, Section 

37~ an~ Title lS, United States Code, Sections 7Sj(h) and 78ff and 

Title ~7, Code of Fede~al Regulations, Section 240.10b-5. 

Beginning in at least Jan~ary 2006 through December 20~0, the 

defendant was a "finder" for Bixby Energy Sy$tema, Inc. Collyard, 

acting in concert with Walker, Deaender, and others, was primarily 

charged with raising funds for Bixby and its bnaineea projects, 

including a coal gasification energy p~oject. 

In his capacity as a. "finder" for Bi:x:by, the defendant, 

Walker, De~ender and others, communicated with prospective 

inve-stors and shareholders by telephone, mail, email/ and in 

person, for the purpose of inducing those investors and 

sh~reholders to pro~ide funds. to Bixby. Collyard, walker, 

2 
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Desenoer, and others knowingly and willfully caused ungua.lified 

investox-a ·to be so:t.:i.cited to invest in Bixby in violation of 

federal securities laws. !n exchange for investment funds, the 

defendant, Walker, Desender, and others caused the sale of Bixby 

secnrit:les to investors. To entice the investors, the defendant, 

Walker, Pesender, and others ma.de, and caused to be made 1 numerous 

material false statements, false x-epresentations, and omission~ of 

material facts about Bi~y' s busine.ss :project and prospects of 

conducting an initial public offering of Bixby share~. 

Based on the misrepresentations made by the defendant, Walker, 

Desender, and others, investors pro~ided investment money to Bixby 

for the sole purpose of inv-esting in Bixby stock to further Bixby's 

.business. Although some investor money was Used for the Bixby 

business, Walket", Desender, and others, cau!'iled a significant 

portion of the investor's funds to be used for large salaries and 

commission payments to the defendant, Walk~r, Pesender, and family 

members o~ Wa~Xer, and other uses. 

The defendant, walker, Desender, and others acting on behalf . ~ 

of Bi~y, both verbally and in written tnateriaJ.s prov-ided to · 

e~i$ting and potential investors, made material misrepresentations 

and concealed material information about. the coal gasification 

project and the prospects of Bi~y to induce existing investors to 

remain in the project and to induce potential investors to invest 

additional funds. For example, with some investors, the defendant, 

3 
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walker, :Oeeender, ·and. others misrepresented (i) that the coal 

ga.s:i.ficatlon technology was proven and ready for market, which in 

fact, they both knew the coal gasification units had substantial 

technological defeats ana did. not function; (ii) that functional 

commercial units fo~ coal gasification were ready to ship to end 

users,· when in fact, Walker and others knew there were no fully 

functional coal gasification units that were ~eady to ship, and 

(~ii) that B!xby was going to conduct an initial public otfe~ing of 

its shares in the near term, when in fact, Walker and others knew 

that Bixby could not ha-ve an initial public offer;i.ng because, among 

other things, Bixby could not obtain audited financial statements. 

In addition, the defendant, walker, Desende~ and others 

affirmatively concealed, and did not Uisclose, (i) that Bixby was 
:;: 

in dire financial condition, and (ii) a majority of the investor 

money We"J.S going to pay commissions, large salaries, travel and 

other fund raising expenses; and (iii) that investor money was 

being used to make payments to other in~estors. 

An example of such material misstatem~nts and omissions by 

defendant, Walker, Desender and others occurred on or about 

Nov~mber 2l, 2007. The' defendant and others made material 

misrepresentations and omissions when meeting with¥(.~~Based on 

these omissions and misrepresentations, W.J. invested in the coal 

gasif.i.cation program by mailing a chee!k for $240,ooo t:o the 

4 
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Collyard Group in Wayzata, Min~eaota, in the name of Dixby. ~he 

defendant then transmitted the money to Bixb~. 

The defendant agx-eea ·that he ·is :respons;.ble for at least 

$2,5~0,000 but not more than $7,0oo,ooo in losses to investors in 

the various projects. Specifically, the defendant agrees that he 

is ~e$ponsible for approximately $3.0 million in losses to 

investors. 

BANX: FkAtlD. Beginning in at least April :200J?, through 

September 20~~, the defendant, conapiring ~ith others, did 

knowingly, willfully, and unlawfully conspire, by devising a scheme 

and al:tifice to defraud multiple federally insured banks, to obtain 

money, fWlda and credits owned by and under the custody and control 

ot those banks, by means o£ falS:e and fraudulent pretenses, 

representations an;d promises, in violation of Title 18, un!tect 

States Code, Section 371 and Title 18, United States Code, Section 

1344. 

Beginuing in at least April 2005, through September 2011, the 

defendant owned and operated "The Collyard Group, LLC" (hereinafter 

referred to as t.he "Collyard Group") , a real estate company 

involved in the leasing, renting, and development of rea..l property. 

DUring the above mentioned dates, the de£eodant obtained over a 

million dollars from federally insured banks. 

The defendant initiated banking relationships with multiple 

federally insured banks, includl.ng MidCount:ry Bank, .The National 

5, 
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Bank, Alerus ~inancial, Prospe~an Bank, and Amer~cana Bank, for the 

purposes of obta.in:i.ng business loans for the Collyar~ Group. 

During those meetings, the defendant made numercua 

misrepresenta:t:tons. For examp~e, the defertdant, both orally and in 

writing mlsrepresented (i) that be had a successfu~ real estate 

development business with current, :reourJ:"ing, collectable, 

contracts receivables from multiple customers; (ii) that he had a 

personal financial wealth of ov~r $20 million: (iii} that he had a 

current active peal estate license; (iv) that he had the ability to 

repay credit card debt and his mortgage at his discretion; and (v} 

that he would pay back the loan as agreed upon in the terms·of the 

loan agreements. 

Based on the misrepresentations, the defendant received 

appro~imately $1.3 million dollars from the above-mentioned 

federally insured hanks in Minnesota. The defendant used much of 

the business loans to pay personal debt, living expenses and his 

children's private school education in violation of the terms of 

the. loans. The. de£endant ctefaulted on his obligations to pay his 

$1.3 million dollar debts. 

For example, on May 25, 2007 1 the defendant secur~d a business 

loan in the amount of $450,000 from MidCountry Bank in Minnesota. 

During his meeting with bank personnel, the defendant provided a 

false personal financial statement and a false personal contract 

revenue projeation statement;. Based on these false documents, 

6 
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Midcount;ry Bank provided $450, ooo to the defendant. MidCou.ntry is 

a fede:t"ally insured bank. The de:Ee~dant defaulted on this loa.n and 

the loan remains unpaid to this date. 

The defendant agrees that he is responsible for at least 

$3., ooo 1 000 but not more than $2, soo, ooo in loE!ses to financial 

institutions. SJ?ecifically, the defendant agrees that he is 

responsib1e for approximately $t.3 million in losses. 

3. 	 Statntorv Penalties. The parties a,gree tha.t CoWlt l and 

Count 	2 of the Information car~ statutory penalties of: 

Count 2 - Conspiracy to Commit seauxitiee Fraud 

a. 	 a te~ of imprisonment of up to 5 years; 

b. 	 a criminal fine of up to $250,000.00 or twice the 
amount of gain o~ loss; 

c. 	 a term of supervised release of up to three years; 

d. 	 a special assessment of. $100.00, which is pa¥able 
to the Clerk of Court p~ior to ~entencing; and 

e, 	 the costs of prosecution (aa defined in 28 u.s.c. 
§§ l91B(b) and l920). 

a. 	 a term of impxisonment of up to 5 years; 

b. 	 a criminal fine of up to $250,000,00 or twice the 
amount of gain or loss; 

c. 	 a t.e1:tn of supervised release ot up to three yeat"s; 

d. 	 a $pecial assessment of $100.001 which is payable 
:to the Clerk Of court prior to sentencing; and 

e. 	 the co$ts of p~osecution (as definea in 28 u.s.c. 
§§ l918(b) and 1920). 

7 
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'4, Revocation of SyR~rvised Rel~ase. ~he defendant 

understands that if defendant were to violate any cond:!. tion o:t 

supervised release, defendant could be sentenced to an additional 

ter.m of imprisonment up to the length of the original supervised 

release term, su.Pject to the statutory maximums set forth in :l.B 

u.s.c. § 3583 • 

.s. 

defendant will be sentenced 'ln accordance with 18 u.s.c. § 3551, et 

seq. Nothing in this plea agreement should be construed to limit 

the parties from presenting any and all rele~t evidence to the 

Court at sentencing. The parties also acknowledge that the Court 

will consider the United States Sentencing Guidelines ~n 

detennin.ing the appropriate sentence and stipulate to the following 

guideline calculations: 

. Of4;e{ll3_~~. The 
b~u:.e· offense level is 6 

for both v:iolatione of Title 18, united States 
Code, Section 371. (U.S.S.G, § 2B~.l(a) (l) .) The 
parties agree the loss is at least $2,500,000 but 
does not ~ceed. $7 1 000,000 {$3 million fo:r: 
secttrities conspiracy plus $'1.3 million ;i;or the 
bank fraud conspiracy). For a loss of more than 
$2,500/0oo but not more than $7,000,000, the base 
offense level should be. increased by l8 levels. 
(U.S. s. G. § 2Bl.l (b) {1) (J) ) • The parties agree 
that the o:tfense level should .be increased by 2 
levels, because there we:t:e ten, or more victims 
involved.. (U.S. S .G. § 2Bl.l. {b) (2}) • The parties 
agree that the offense level should be increased by 
2 levels, because the offense involved the 
defendant deriving more than $1 million dollars ~n 
gxoss receipts from financial institutions. 
(U.S. S, G. § 2B1.1 (b) (l5) (A)) . 

s 
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b~ 	 'Chapter 3 Adiust~nts. Other than as provided for 
herein no other Chapter 3 adjustments apply..• 

c.. 	 Acceptance of Rem>Qmd.bility. The government ag:r:eea 
· 	to recommend that the defendant receive a 3 -level 

reduction for acceptance of responsibility and to 
make any appropriate motions with the coui?t. 
However, the defendant understands and agrees that 
this recommendation is oonditioned upon the 
following: (i) the defendant testifies truthfQ11y 
dUring the change ox . plea hearing, (ii} the 
defendant cooperate·s wit::h the Probation Office in 
the pre-aentence inve~tigation, (iii) the defendant 
commits no further acts inconsistent with 
acceptance of responsibility, and (iv) the 
defen~t makes good faith efforts toward paying 
restitution. (U.S.S.G. §3E1.l). 

f. 	 Criminal Histocy Category. Based on information 
available at this time, the parties believe t.hat 
the defendant's criminal history ·category is a I or 
II. This does not constitute a stipulation, but a 
bel ief based on an assessment of the info:r:mation 
.~~:tt:r:.el1tit" .lm~wrt1., :·r.,~~a~ti s .a:~t.u:a-1.: l'!i';f~ibl'!l>l. 
:h'i~o~ $.t;i. ·:~:eJ:~t~~ 'St~'t:us . ·.!.w~idfi.. ·tii9:h~ .iin'Pa~ :'the: 
;~~f'~nda:fit· •·.s· st~j.."';l;\te·~ ·;t?.~~~n~ 'l:e:-r~~>: will Be' 
,:d~te~in~ci by· .~ ;(tourt; ·..~n~~ ?n· · ~'J'i$ -in:t'ormi!.Moil . 
.p!t"~·seti,t~a i'~ :th~. ~e-s~~~~~e R.~~~t an'd· b)" "J;a~·. 
parti es at the t ime of sentencing. 

g. 	 Gui deline &ange.. If the offense l evel is 25 and 
the criminal history category is I , the Sentepcing 
Guideline range is 57.:71 months imp:dsonment; if 
the offense level is 25 and ·the criminal history 
category, is II, th~ Sentenci 1;1g Guideline.range i.s 
63-78 months imprisonment; and :lf the offense level 
is zs and the criminal history category is III, t.he 
Sentencing Guideline range is 70-87 months 
imprisonment. (U.S.S.G . § 5Gl.l(c) ). 

h. 	 Fine Range. For an adjusted offense l evel of 25, 
the fine r a nge is $10,000 to $100,000 or twice the 
gain or loss, whichever is higher. (U.s _s.0. 
§ 5El . 2(c) (3)). 

.9 
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i. 	 Supervised Release. The Sentencing Guidelines 
require a term of" supervised release of at least 2 
but not more than 3 years. (U.s.s.G. 
§ 5Dl.2(a} (3}). 

j 	. ~encing Recommendation and Departures . The 
parties rese~e the ~ight to argue for a sentence 
outside the applicable guideline range, 

6. Discretion of the Cou;=te, 'l'he foz-egoing stipu.latiol;'l.$ are 

binoing on the parties, hut do not bind the court. The parties· 

. understand that the Sentencing Guidel~es are advisory and their 

application ia a. matter that falls solely within the Court 1 s 

discretion. 'I'he Court may make its o'Wn determination regarding the 

~pplicable guideline factors and the applicable criminal history 

category. The Court may also depart from the applicable 

guidelines. If the Court determines that the applicable guideline 

calculations or the defendant' a criminal history categocy a:t'e 

different from that stated above, the panies may not withdraw from 

this .agreement, and the defendant: w.i.ll b!l! sentenced pursuant to the 

Court's determinations. 

a special assessment in the amount ot.: $100.00 fo:t: each felony count 

of wh..i..ch the defendant is convicted. U.S. S. G. § 5El. 3 . The 

defendant agrees to pay the spec~al assessment prior to sentencing. 

6. .,_Restitution.. The defendant understands a.nd a.g:t:"e.es that 

the Mandatory Victim Restitution Actt lB u.s,c, §3663A, applies and 

that the Court is required to order the defendant to ma~e 

restitution to the victims of his crime. 

10 
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There is no. agreement as to the amount of restitution. The 

defendant understands and agrees the Court may order the defendant 

to make restitution t<;> any victim of the scheme regardless of 

whether the victim was named· in the indictment. The defendant 

agrees tha.t restitution will not be limited to the counts of 

conviction but will be based on the total loss caused by his entire 

pa.ttern of ·.criminal activity. 

':mle de;f;endant r~presents tha:t the defendant will fully and 

completely diacloae to the t::rn.ited Stat·es Attorney• s Office the 

existence and location of any assets in which the defendant has any 

right, title, o~ interest. The defendant agrees to assist · the 

Dtd,ted States in identifying, locating, returning, and transferring 

assets for use in payment of restitution and fines ordered by the 

court.. 
.. 

S!. F5>!1i"feit~. The defendant agrees and underP~tands that 

the united S.tates reserves its right to seek a personal money 

judgment for~eiture against the defendant in this action, o~ to 

proceed against any of the defendant' a property in a civil, 

cr~minal or administrative fort"eiture action if said propertyf real 

or personal, tangible or intangible, is subject to forfeiture under 

federal law. The defendant agrees not to contest. any such 

forfeiture proceeding. 

10. Cooperatig~. The defendant has agreed to cooperate with 

la.w enforcement in the investigation and prosecution of other 

n. 
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~uspects. This cooperation includes, but is not limited to, being 

debriefed by law enforcement agents a.nd testifying fully and 

tl'uthfully at any trial or other proceeding involv;i.ng other 

suspects. If, in the sole discretion of the United States 

Attorney's Office, the defendant has provided substantial 

assistance to law enforcement, the Ullited. states will rnove the. 
Court for ~ downwa~d departure at the time o£ sentencing pursuant 

to § SKl.l of the Sentencing Guidelin€S, No such motion will be 

made unless the defen~ant is completely truthful and ha~ provided 

~ubstantial aasiatance to law enforcement. 

The defendant understands that the Court will determine-

whether the defendant has cooperated .fully a.n.d truthfully. The 

defendant further understands that the decision to grant or deny 

the downward departure motion ia solely the Court 1 s, The defendant 

further understands that there ia no guarantee that the COurt will 

grant a motion by the United States for a downward departurs or, if 

a motion for a downward departure is gr~tsd, to ~hat degree the 

court will depart. It shall not be a basis for· the defendant to 

witbdraw from this plea agreement that the United States e~ected 

not to move tor a downward departure, that the Court denied the 

motion ot the United States for a downward departure, or that the 

Court did not depart downward to the extent hoped for by the 

defendant. 

1:2 
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Finally, the defendant understands t~at the United States is 

not obligated to accept any tendered coopex-a.tion on the defendant's 

;part. lf the. United States chooses not to acrcept tendered 

cooperation, the defendant will not be rewarded for sucn tendered 

cooperation nor will the defendant be allowed to withdraw ~POrn the 

plea agreement because the tendered cooperation was not accepted. 

The defendant has agreed to cooperate with law enforcement 

authorities in the prosecution of defendant'~ co-de~endants, and in 

the investigation and prosecution of other suspects. Th.i.s 

cooperation inc~udes, but is not limited to, being interviewed by 

law enforcement agents, submitting to a.polygraph examination if 

the g-overnment de.ems it appropriate, and testifying truthfully a.t 

any trial or other proceeding involving de~endant's co-defendants· 

and other su~peots, If the defendant cooperates fully and 
' truthfully as required by this agreement and thereby renders 

substantial assistance to the government, the government w~ll, at 

:.the time of sentencing, tnove for a downward departure under l.8 

U.S.C. § 3SS3(e} and Guideline section SKl.l. The government also 

agrees to make the full extent of ,the defendant' liP coope:ration ktlom1 

to the Court. The defendant understands ~t the government, not 

the Court~ will decide whether the defendant has rendered 

substantial assistance. The government w~ll exercise its 

discretion in good faith. The defendant also understands that 

there is no guarantee the COurt will grant any such motion for a 
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downward departure, and the defendant understands that the amount 

of any down~id departure :l.a within the Court's dd.sc:retion. In the 

event the government cloes not ma.lte or the Court does not grant such 

a motion, the defendant. may not wi~hdxaw this plea baaed upon that 

ground. Finally, the defendant unde:t:stands that the government is 

not required to accept any tendered cooperation on the defendant's 

part. If the government, in its sole discretion, chooses not to 

accept tenclered coaperation, the defendant will not receive a 

sentence reduction for such tendered cooperat~on and will not be 

allowed to withdraw from the plea agreement based upon that ground. 

11. Waiver of Appea.l.. 'l'he defendant understands that 18 

U.S.C. Section 3742 affords the defendant the right to appeal the 

sentence impose~ in this case. ~knowledging this r~ght, and in 

exchange for the concessions made by th$ United States in this 

plea agreement, the defendant hereby waives all rights conferred 

by lB u.s.c: Section 3742 to appeal his sentence, unless the 

sentence exceeds the top of the applica;.,le guidf!!l.ine rang-e as 

determined by the Court. The defendant has diaausseo. these 

~ighta with the defendant's attorney. The defendant understands 

the rights being waived, aud the defendant waives these rights 

knowingly, intelligently, and voluntarily. 

l2. compkete Aqreem~~. This is the entire agreement and 

understanding bet~en the united States and the defendant. There 

are no other agreements, promises, representations, or 

1.4 
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unde;rstandings. 
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UNITED STATES DISTRICT COURT 

DISTRICT OF MINNESOTA 


United States ofAmerica, Case No. 12-CR-58 (SRN) 

Plaintiff,. 
MEMORANDUMOPUUON 

v. AND ORDER 

Gruy Albert Collyard, 

Defendant. 

David J. MacLaughlin and Benjamin F ..Langner, United States Attorney's Office, 300 
South Fourth Street, Suite 600~ Minneapolis, MN 55415, for Plaintiff. 

William J. Mauzy and Casey T. Rundquis~ The Law Offices ofWilliam J. Mauzy, 510 
First Avenue North, Suite 610, Minneapolis, :MN 55403, for Defendant. 

· SUSAN RICHARD NELSON, United States District Judge 

This matter is before the Court on Defendant Gary Albert Collyard's 

("Defendant") Amended Motion to Withdraw Guilty Pleas. [Doc. No. 59}. The United 

States ofAmerica C<the Government") opposes Defendant's motion. [Doc. No. 65]. On 

May 13~ 2013, the Court conducted an evidentiary hearing to examine evidence relating 

to Defendant's amended motion. (Min. Entry for Evidentiary Hr'g [Doc. No. 73].) For 

the reasons that follow, the Court denies Defendant's motion. 

I. BACKGROUND 

A. Factual Background 

On February 22, 2012, the United States Attorney for the District ofMinnesota 

charged Defendant with conspiracy to commit securities fraud (Count 1) in violation of 
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15 U.S.C. §§ 78j(b) and 78ff, 17 C.F.l~.. § 240.10b-5, and 18 U.S.C. § 371. (Felony 

Information [Doc. No.1].) Defendant was also charged with conspiracy to commit bank 

fraud (Count 2) in violation of 18 U.S.C. § 1344 and 18 U.S. C.§ 371. (t<!J On February 

27, 2012, the Govemment filed an Amended Information, changing the alleged start date 

ofDefendant's conspiracy to commit securities fraud from January 2010 to January 2006. 

(Am. Felony Information [Doc. No. 6] .) Defendant pled guilty to Counts 1 and 2 of the 

Amended Infonnation under the terms ofa written plea agreement. (Plea Agreement ~ J 

[Doc. No. 11]; Plea Hr'g Tr. at 32 .[Doc. No. 61~1).) 

At the change-of-plea hearing on February 27, 2012, this Court examined 

Defendant's competency to enter a plea. 

THE COURT: I have to ask you certain questions that I have to ask 

everybody. Have you had any alcohol in the last 24 hours? 


DEFENDANT: No, Your Honor. 


THE COURT: Have you had any drugs in the last 24 hours? And before you 

answer that, l mean over-the-counter drugs, prescribed drugs, or illicit drugs. 

THE COURT: 
afternoon? 

DEFENDANT: That is [sicJcorrect. 

THE COURT: And h.ere we are Monday afternoon. 

DEFENDANT: TI1at is correct. 

2 
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DEFENDANT: Oh,yes. 

DEFENDANT: No, Your Honor. 

(Plea Hr'g Tr. at 5.) 

The Court also asked whether Defendant was satisfied with the performance of 

then~counsel, Thomas Brever. 

THE COURT: Have you told him [Mr. Brevet] everything you want him to 

know about your case? 


DEFENDANT: I have tried to, Your Honor. 


THE COURT: Okay. Are you satisfied with his services? 


DEFENDANT: Yes, Your Honor. 


THE COURT: When you say you have tried to, is there something that you 

haven't had a chance to talk to him about? 

DEFENDANT: Your Honor, not to be persnickety, I am just trying to gather 

up all of the information I know. I think I have. 


THE COURT: Have you withheld anything from him? 


DEFENDANT: No, Your Honor. 


~at6.) 

Mr. Brever described his interactions with Defendant during the course of the 

representation and his impressions of Defendant's competency to enter a plea. 

THE COURT: Mr. Brever, have you had a fair amount of time to investigate 
the law and the facts ofyour client's case and discuss them with h.im? 

3 
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MR. BREVER: Yes, I have, Your Honor. I represented Mr. Collyard for 
several months, now. We have received information from governmental 
authorities regarding th.e underlying facts of this case. 

Mr. Collyard and I have discussed those facts, repeatedly. We have 
adopted positions towards them~ discussed them in detail, and considered carefully 
what to do in this circumstance. And after consideration of all of the evidence, 
Mr. Collyard, after discussion with me, is here today to plead guilty. 

DEFENDANT: Yes, Your Honor. We certainly did. 

Tiffi COURT: Thank you. Are you satisfied Mr. Collyard understands the 
full range ofpunishments he faces in this case? 

MR. BREVER: Yes, Your Honor, we discussed that in detail, as welt. And I 
think Mr. Collyard is fully aware of the Sentencing Guidelines which this Court 
will consider in the sentencing, and the various permutations that take place within 
those Guidelines. · 

1HECOURT: And do you believe he is competent to plead guilty? 

MR. BRHVER: I do, Your Honor, Mr. Collyard has exhibited very rational, 
logical thinking as part of this process here. 

ffik.at6-7.) 

At the plea hearing, the Court explained to Defendant his constitutional rights, 

including the rights to trial by jury, to confront the witnesses against him, to put the 

Government to its burden of proof;, and to remain silent or testify at trial. @:.at 7-10.) 

Defendant indicated that he understood these rights. ilih at 8-1 0.) Defendant also 

confirmed that ifhe pled guilty, he would not be able to withdraw his plea. (!.d. at 10.) 

The Court then revjewed Counts l and 2 with Defendant and their possible penalties. (Id. 

at 12-13.) The Court also informed Defendant ofthe nature ofsupervised release and the 

possibility of losing his rights to vote, hold public office~ serve on a jury, possess any 
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kind ofgWl or firearm, or eligibility to receive benefits from the United States 

Government. ad. at 14.) 

Defendant confmn.ed that he had read the plea agreement with Mr. Brever and by 

himself, "line by line and page by page." (Id. at 23.) Defendant also confirmed that he 

had the opportunity to ask Mr. Brever about all the information in the plea agreement, 

and that the Government in fact changed some ofthe items in the plea agreement based 

on information provided by Mr. Brever. ®..at 23-24.) Defendant further conf11111ed that 

he had read through the factual basis section in the plea agreement, and that all ofthe 

facts set forth were true and accurate. (Id. at 24.) The Assistant United States Attorney 

then thoroughly questioned Defendant about his understanding and acceptance of the 

facts stipulated under the plea agreement, to which Defendant responded in the 

affumative. ffiL at 24-31.) Subsequently, the Court posed the following ques1:ions: 

THE COURT: ... Mr. Brever, anything you would like to say at this pojnt? 

DEFENDANT: No. Thank you very much. 

Tiffi COURT: Mr. Collyard, are you making this plea volWltarily, sir, and of 
your own free will? 


DEFENDANT: Yes~ Your Honor. 


THE COURT: Has anyone forced you, threatened you, coerced you, or done 

any violence to you or anyone else in order to get you to plead guilty? 


DEFENDANT: No, Your Honor. 


THE COURT: Are you pleading guilty because you are guilty ofthese 

• ?cnmes. 


DEFENDANT: Yes, Your honor. 


5 
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THE COURT: Mr. Brever, anything before he enters his plea? 

DEFENDANT: No, thank you. 

THE COURT: Mr. Wilton, anything further? 

DEFENDANT: No, thank you. 

THE COURT: Mr. Collyard, do you have any questions ofme or your 
counsel before you enter your plea? 


DEFENDANT: No, Your Honor. 


THE COURT: Mr. Collyard, how, then, do you plead to Counts 1 and 2 of 

the information? Do you plead guilty or not guilty? 


DEFENDANT: I plead guilty. 


ad. at 31~32.) 

Consequently, this Court found Defendant "clearly mentally competent," «capable 

ofentering an informed plea." and ·~aware ofthe nature ofthe charges against him, the 

nature of these proceedings, and the consequences ofhis plea ofguilty." (.!f!:. at 32.) The 

Court also found Defendant's guilty plea to be free, voluntary, knowing, informed, and 

supported by independent facts in the record establishing all elements of the offense. 

(Id.) The Court accepted Defendant's plea ofguilty. (Id.) On ·July 24, 2012, the Court 

scheduled Defendanfs sentencing for August 29, 2012. (Notice of Setting Sentencing 

[Doc. No. 17].) 

On August 21, 2012, Defendant filed an Affidavit in a parallel action claiming that 

Thomas Brever ineffectively assisted him in his criminal defense. (See SEC v. Coll}:ard 

et al.~ Civ. No. 11-3656 (JNE/JJK), Doc. No. 91 (D. Minn.).) Specifically, Defendant 

asserted that he "was pressured strongly by his former attorney to enter into the plea 
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agreement even though [he] did not understand the serious future effects ofdoing so:~ 

(1£!:. ~ 2.) Defendant also claimed that Mr. Brever ''told [him] he would discontinue 

representing [him] ifhe did not sign the plea agreement." (!4). Defendant further stated 

that Mr. Brever never explained to him that being a "finder" did not subject him to 

liability for conspiring with Bixby officers in the sale ofBixby Securities. @) As to the 

"tax fraud admissions'' in the plea agreement, Defendant claimed that he believed the 

matters contained in the fmancial statements were accurate when made. (Id.) As such, 

· Defendant stated that he did "not believe that he had adequate or competent legal 

representation relating to his entering into the plea agreement." (ld.) 

On August 23,2012, Mr. Brever moved to withdraw from representing Defendant 

in this action. (Mot. to Withdraw as Att'y [Doc. No. 19].) On August 27,2012, this 

Court held a bearing on Mr. Brever' s motion and granted it. (M.in. Entry for Mot. Hr'g 

[Doc. No. 21].) At the hearing, Mr. Brever requested an Order Permitting Him to 

Disclose Documents and Information related to his representation ofDefendant, arguing 

that Defendant had impliedly waived the attorney-client privilege. <14:.) The Court took 

Mr. Brever's oral motion under advisement and on September 4, 2012, Mr. Brever filed a 

Memorandum ofLaw in Support ofhi.s oral motion. (Mem.In Supp. OfMot. for Order 

Permitting Di~closure of Doc. and Information [Doc. No. 23].) 

On October 19, 20 12, the Court appointed the Federal Defender to represent 

Defendant. (Min. Entry for Status Conference [Doc. No. 29).) On October 31,2012, the 

Office of the Federal Defender notified the Court that Charles Hawkins would represent 

Defendant. (Notice ofAppearance [Doc. No. 31].) 

7 
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On December 14, 2012, Defendant move!! to withdraw his guilty plea. (Def.'s 

Mot. to Withdraw Guilty Pleas (Doc. No. 331.) Defendant argued that he neither entered 

a knowing or voluntary guilty plea nor a waiver of his rights un4er the Fifth and Sixth 

Amendments because: 

{1) he did not receive the close assistance· of.counsel in this case; (2) he was not 
properly advised by counsel of the '':finder's exception" that permits a person or 
entity to perform a narrow scope ofactivities without triggering the broker/dealer 
requirements ofSection lS(a) of the Exchange Act; (3) he was expressly advised 
that the plea agreement would resolve or preclude any further claims or actions 
against him including the SEC action against him; and (4) that he maintained his 
factual innocence to counsel who pressured him to plead guilty. Stated differently, 
prior counsel was ineffective in failing to properly advise Mr. Collyard about the 
"fmders exception" and the impact ofhis plea agreement and plea. 

ili:L. at 2~3.) Despite assertions to the contrary at the plea hearing about his satisfaction 

with Mr. Brever's services, Defendant attacked :M:r. "Brever's performance as ''[falling] 

below an objective standard ofreasonableness because he was not versed or educated in 

the law applicable to defendant's case." ®,.at 6.) 

On December 19~ 2012) the Government issued a subpoena duces tecum 

requesting that Mr. Brever produce "[a]ll documents in your possession of any nature 

relating to your representation of [Defendant]." (Decl. of Thomas E. Brever, Ex. D [Doc. 

No. 37-2].) The subpoena also sought Mr. Brever's testimony pertaining to Mr. Brever's 

communications with Defendant in this proceeding. ilii) 

On January 7, 2013, counsel for Mr. Brever filed a Motion for Protective Order 

and for an Order Permitting Disclosure of documents and other information relevant to 

Defendant's allegations of ineffective assistance ofcounsel. (Thomas E. Brever's Mot. 

for Protective Order and for Otder Permitting Disclosure [Doc. No. 35).) On January 8, 
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2013, the Court granted Mr. Brever's request to produce attorney-client privileged 

documents related to Defendant's claim of ineffective assistance of counsel in the event 

that Defendant proceeded with allegations of ineffective assistance to support his motion 

to withdraw his guilty plea. (Mem., Op., and Order [Doc. No. 38].) The Court scheduled 

a status coxiference for January 10, 2013 to discuss the possibility of an in camera review 

of the identified documents ("the Brever Documents"). (Id.) 

At the status conference on January 10.2013, the Court directed Mr. Brever to 

produce the identified documents to the Court for in camera review. (MJn. Entry for 

Status Conference [Doc. No. 39].) Mr. Brever provided the documents, Bates-stamped 

BREVOOOOOI-845 andBREVOOl000-3048. (Order at 2 [Doc. No. 40].) The Court 

reviewed the Brever Documents and ordered production ofthe vast majority of them. 

@,_at 4.) The Court granted Defendant the opportunity to file objections to the Court's 

Order, but Defendant did not do so. After the objections period expired, counsel for Mr. 

Brever produced documents to the Government in accordance with the Court's Order. 

(Notice ofCompliance [Doc. No. 44].) 

On March 21,2013, Defendant obtained new legal counsel, William Mauzy. 

(Notice ofWithdrawal and Substitution ofCounsel [Doc. No. 47].) On April19, 2013, 

Defendant filed an Amended Motion to Withdraw Guilty Pleas. [Doc. No. 59]. 

Defendant "now explicitly abandon[ ed] and waive[ d] any claim that his plea counsel 

provided him with constitutionally ineffective assistance under Strickland v. Washington, 

466 U.S. 668 (1984)." 00 Instead, Defendant "now maintaine[d] only that his guilty 

pleas should [be] withdrawn because they were involuntary, unknowing and 

9 
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unintelligent, due to his mental impairment at the time of the plea by taking prescribed 

medication containing the controlled substance hydrocodone." 00 

On May 2, 2013, the Government opposed Defendant's Amended Motio~ 

contesting Defendant's alleged mental impairment at the plea hearing. (Government's 

Mot. to Deny Def. 's Mot. to Withdtaw Plea Without a Hr'g [Doc. No. 65}.) The 

Governme11t argued that Defendant competently respondet:i to the Court's questions at the 

change-of-plea hearing. ad. at 4) The Government also argued that Defendant. 

fabricated other bases-now explicitly abandoned and waived-for withdrawing his plea, 

and that fifty minutes before the plea hearing, Defendant's urine tested negative for 

hydrocodone. (I d. at 5.) 

On May 3, 2013, the Court scheduled an evidentiary hearing on May 13, '2013 to 

examine evidence relating to Defendant's Amended Motion to Withdraw Guilty Pleas. 

(Order [Doc. No. 66}.) 

On May 7, 2013, Defendant moved this Court for an Order prohibiting the 

Government from calling :Mr. Brever as a witness for the evidentiary bearing, arguing 

that his anticipated testimony was subject to the attorney-client privilege. (Def. 's Mot. in 

Limine and Req. for Return. ofPrivileged Material [Doc. No. 68].) Defendant also 

requested return ofall privileged documents that the Govemment received under the 

Court's February 21,2013 Order, because Defendant had abandoned his ineffective. 

assistance of col.lllsel claim. ~) 

On May 8, 2013, the Government opposed Defendant's Motion in Limine and 

request for return ofprivileged documents. (Government's Opp. To Def. 's Mot. in 

10 
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Limine and for Return ofPrivileged Doc. [Doc. 70].) The Government argued that Mr. 

Brever's observations about Defendant's physical condition and general level of 

functiolling and orientation at the plea hearing were not privileged, because they were not 

based on communication and did not involve the seeking oflegal advice. (I.d., at 4-5.) 

Regarding the requested return of the Brever Documents, the Government noted that 

Defendant had until March 4, 2013 to object to the Court's Order to produce these 

documents, but Defendant neither objected to the Order nor abandoned his ineffective 

assistance of counsel claims by March 4, 2013. (Id. at 2.) 

On May 10" 2013, Mr. Brevermoved the Court to order the Government not to 

call him as a witness at the evidentiary hearing on May 13, 2013, arguing that other 

individuals could testify about Defendant's demeanor, conduct, and state ofmind at the 

plea hearing. (Thomas E. Brever's Mot. in Limine [Doc. No. 72].) 

B. Evidentiary Hearing on May 13, 2013 

On May 13, 2013, this Court conducted an evidentiary hearing to examine 

evidence relating to Defendant's Amended Motion. to Withdraw Guilty Pleas. 

Regarding Defendant's Motion in Limine and Request for Return of Privileged 

Documents [Doc. No. 68] and Mr. Brever's Motion in Limine [Doc. No. 72], the Court 

granted both motions to preserve the ongoing duty of confidentiality. (Evidentiary Hr'g 

Tr. at40.) 

The·Court received the following exhibits in evidence at the hearing: 

Defendant's Exhibit 1: 

11 
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Defendant's Exhibit2: 

Defendant's Exhibit 4: Email exchange between Gary Collyard and lawyer dated 
February 23, 2012 

Defendant's Exhibit 5: Notarized m.e:m.o regarding a lawyer call made to Gary 
Collyard dated February 24,2012 

Defendant's Exhibit 6: Stipulated Instant Technologies iCUP Screening Test 
Manual 

Defendant's Exhibit 7: Defendant's phone records (February 7, 2012 to March 6, 
.2012) 

Defendant's Exhibit 8: Email exchange between Lonnie Pierce and Michael 
Brandt regarding a meeting dated February 23,.2012 

Defendant's Exhibit 10: Curriculum Vitae ofGlenn G. Hardin 

(Def. Gary Albert Collyard's Exhibit List [Doc. No. 74].) 

Defendant presented the following witnesses: Valerie Lennon, Lonnie Pierce, and 

Glenn Hardin. Following the defense witnesses' testimony, the Government orally made 

"the equivalent ofa rule 29 motion," requesting the Court to deny Defendant's Amended 

Motion to Withdraw Guilty Pleas on the ground that Defendant failed to carry his burden. 

(Evidentiary Hr'g Tr. at 91-92.) To develop a full record, the Court denied the 

Government's request and asked it to proceed with its witnesses. @..at 93.) The 

Governm.ent presented the testimony ofDr. Andrew Harrison and Lesley Parsons. 

12 
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IT. DISCUSSION 

Rule ll(d)(2)(B) of the Federal-Rules of Criminal Procedure permits a defendant 

to withdraw a plea of guilty if the defendant can show a fair and just reason for 

requesting the withdrawal. FED. R. CRIM. P. ll(d)(2)(B); United States v. Maxwell, 498 

F.3d 799, 800 (8th Cir. 2007). Although a defendant seeking to withdraw a plea before 

sentencing is given a more liberal consideration than someone seeking to withdraw a plea 

after sentencing, a defendant has no absolute right to withdraw a guilty plea before 

sentencing, and the decision to allow or deny the motion remains within the sound 

discretion ofthe trial court. United States v. Prior, 107 F.3d 654, 657 (8th Cir. 1997). 

Factors to consider in determining whether to set aside a plea ofguilty include whether 

the defendant has demonstrated a fair and just reason; whether the defendant has asserted 

17 




11/15/2013 14:43 3123533381 9122 PAGE 20/28 

CASE 0:12-cr-00058-SRN Document 75 Filed 05/28/13 'Page 18 of 26 

his innocence; the length of time between the guilty plea and the motion to withdraw; and 

whether the government will be prejudiced. Id. If the defendant fails to show a fair and 

just reason to withdraw the plea, the district court does not need to address any additional 

factors. Maxwell, 498 F.3d at 801. A guilty plea is a solemn act not to be set aside 

lightly. Id. 

Defendant seeks to withdraw his guilty plea for the second time~ now explicitly 

abandoning his previous ineffective assistance ofcounsel claims and instead, embracing 

his at the change-of-plea hearing. (Def. ~s Mem. In Supp. OfAm. 

Mot. to Withdraw Guilty Pleas (Doc. No. 60 at 2].) 

maintains his innocence and argues that withdrawal ofhis guilty plea will not prejudice 

the Government. (lcL.) In opposition~ the Government argues that Defendant competently 

responded to the Court's questions at the change-of-plea hearing. (Id.) The Government 

also argues that Defendant fabricated other bases-now explicitly abandoned and 

waived~for withdrawing his plea, and that fifty minutes before the plea hearing, 

Defendant's at 4-6.) 

Having considered the parties' arguments and the evidence, the Court finds that: 

(1) 

hearing on February 27, 2012; (2) despite Defendant's assertions of innocence) a 

~ficient evidentiary basis exists for Defendant's guilt; (3) the length of time between 

Defendant's guilty plea and his two motions to withdraw his guilty plea weighs against 

18 
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setting aside Defendant's plea; and (4) the Government would not be prejudiced if 

required to try Defendant's case. Overall, the factors support denying Defendant's 

motion. 

A. Fair and .Just Reason 

Review ofthe plea hearing transcript shows that Deffmdant was not­

~hen he pled guilty on Febnmzy 27, 2012. First, the Court explicitly explored 

Defendant' 

~lea H:t'g Tr. at 5.) The Court confinned with Defendant that he had not 

(IdJ Defendant's plea 

counsel, Mr. Brever, agreed with Defendant's assessment ofhis competence, as 

Defendant "has exhibited vezy rational, logical thinking as part of this process here." af!:. 

at 6-7.) Second, after the Court carefully explained Defendant's constitutional rights to 

Defendant, he indicated that he understood these rights. ad. at 8-10.) Defendant also 

confirmed that he understood that ifhe pled guilty, he would not be able to withdraw his 

plea. (M;h at 10.) Third, after the Government summarized the plea agreement at the 

hearing, Defendant expressed his understanding of the terms. M, at 15-20.) Defendant 

confmned that he had read through the plea agreement with Mr. Brever and 

independently, doing so "line by line and page by page." (I d. at 23.) As Defendant 
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answered the Court's questions appropriately and responsively, he was competent to 

enter his guilty plea. 

Testimony from the evidentiary hearing on May 13,2013 also supports a finding 

that Defendant was competent when he entered a guHty plea. Ms. Lennon, who drove 

Defendant to and from the plea hearing, testified that on February 27, 2012, Defendant 

knew why he was going to the courthouse--specifically, to meet with his probation 

officer and to be in court afterward. (Evidentiary I-Ir'g Tr. at 24.) Defendant was in 

good-enough condition to exit the car, enter the courthouse, and conduct his business. 

(I4., at 23.) Ms. Lennon did not have concerns about Defendant's functioning. (Id.) 

When Ms. Lennon arrived at the courthouse after the hearing, Defendant recognized her, 

walked over, and entered the car on his own. <M!:. at 27.) 

Indeed, Defendant was lucid in the days leading up to and following the plea 

hearing. On February 24, 2012, one day after his first ~efendant spoke 

with Ms. Parsons on the telephone for a bond interview. (Id. at 109-110.) Over the 

course of their forty~five minute to an hour long conversation, ••••••••••• 

- ffit. at lll.) On February 28, 2012, 

iliL. at 1 02-103 .) And on March 7, 

2012, when Ms. Parsons interviewed Defendant in person for his presentence report, 

Defendant did not seem 

ffii at 113.) 
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Defendant's witnesses do not bolster his. assertions ofmental impairment on 

February 27, 2012. Ms. Lennon and Mr. Hardin could not confirm that Defendant 

actually consumed the hydrocodone-acetaminophen tablets on the morning ofhis plea 

hearing. Ms. Lennon stopped helping Defendant take his medication on Februaxy 25, 

2012, and she did not know if he continued afterward. ad. at 21.) Mr. Hardin reviewed 

Defendant's medical records, the prescription bottle, the instruction manual for the iCUP 

urine drug test kit, and some scientific articles. (Mh at 61.) His opinion asswned that 

Defendant took the medication at the prescribed levels through and including the day of 

February 27, 2012, but Mr. Hardin did not know personally whether Defendant had 

actually done so. ~at 86-87.) Without knowledge of this information or Defendant's 

medical past or neurological condition, Mr. Hardin could oniy provide generic 

background infonnation about hydrocodone and the iCuP urine drug test. ad. at 85, 61­

67, 70-77.) 

Similarly, the Court finds Mr. Pierce's testimony vague and unhelpful for showing 

Defendant's alleged mental impainnent at the plea hearing. Mr. Pierce could not 

remember any ofhis calls with Defendant on the day ofDefendant's first eyelid surgery 

and in the following days. ilib. at 45, 56.) Mr. Pierce assumed that on these calls, he was 

giving Defendant "an update on stuff," "following up on other stuff," or checking on 

Defendant's condition. ffih at 54-55.) Significantly, the telephone records of 

Defendant's calls with Mr. Pierce during this time period belie the notion that Defendant 

was mentally impaired at the plea hearing. Telephone records show that Defendant and 

Mr. Pierce communicated by telephone for twenty-six minutes after his surgery on 

21 








9122 PAGE 25/2811/15/2013 14:43 3123533381 

CASE.0:12-cr-00058-SRN Document 75 Filed 05/28/13 Page 24 of 26 

however, does not constitute a fair and just reason to withdraw a .guilty plea if there is a 

sufficient evidentiary basis at the time of the plea that supports a defendant's guilt. See 

United States y. Maxwe.U, 498 F.3d at 801~802. 

A sufficient evidentiary basis for Defendant's guilt exists here. At the plea 

hearing, Defendant confinned that he had read the plea agreement with Mr. Brever and 

independently, "line by line and page by page.'' (Plea Hr'g Tr. at 23.) Defendant 

confumed that he had read through the factual basis section in the plea agreement, and 

that all ofthe facts set forth were true and accurate. ·ilik at 24.) The Assistant United 

States Attorney thoroughly questioned Defendant as to his understanding and acceptance 

ofthe facts stipulated under the plea agreement, to which Defendant responded in the 

affirmative. @at 24-31.) Subsequently, Defendant confirmed with the Court that he 

did not have anything to say at this point; that he was making his plea voluntarily and 

because he was guilty; and that he did not have questions for the Court or his counsel 

before entering the plea. ®,.at 31-32.) Defendant then pled guilty. (Id. at 32.) 

Defendant's claims of innocence carry little weight in light ofhis contrary testimony 

under oath at the plea hearing. The Court therefore finds a sufficient evidentiary basis for 

Defendant's guilt. 

C. Length of Time Between Defendant's Guilty Plea and Motions to Withdraw 

The next factor to exam.ine in determining whether to set aside a guilty plea is the 

length oftime between the guilty plea and the motion to withdraw. United States v. 

Prior, 107 F.3d at 657. The plea hearing occurred on February 27, 2012. The 

preliminary presentence report was disclosed to the parties on April 9, 2012, and a final 

24 




PAGE 27/2811/15/2013 14:43 3123533381 9122 

CASE 0:12-cr-00058-SRN Document 75 Filed .05/28/13 Page 25 of 26 

copy was filed with the Court on April19, 2012. (Decl. ofCasey T. Rundquist, Ex. 2 

[Doc. No. 61:-2]). On December 14, 2012, Defendant moved for the frrst time to 

withdraw his guilty plea, essentially alleging ineffective assistance ofcounseL (Def. 's 

Mot. to Withdraw Guilty Pleas [Doc. No. 33].) On Aprill9, 2013, more than a year after 

the plea hearing, Defendant filed his amended motion to withdraw his guilty plea, 

asserting grounds of---nsteadof ineffective assistance of counsel. 

(Def. 'sAm. Mot. to Withdraw Guilty Pleas [Doc. No. 59].) 

After the plea hearing, nearly ten months passed before Defendant initially moved 

to withdraw his guilty plea~ and nearly fourteen months passed before Defendant 

amended his motion to withdraw his guilty plea. Defendant did not protest his innocence 

from the beginning. The delay in filing both motions indicates that Defendant eventually 

regretted his guilty plea. But the "plea of guilty is a solemn act not to be disregarded 

because ofbelated misgivings about the wisdom of the same." United States v. Woosley, 

440 F.2d 1280, 1281 (8th Cir. 1971). Accordingly, the Court fmds that this factor weighs 

against setting aside Defendant's guilty plea. 

D. Prejudice to the Go\'el"nment 

The last consideration is whether the Government suffers prejudice if the Court 

allows Defendant to withdraw his guilty plea. The Court fmds no such prejudice other 

than requiring the Government to prepare for trial when Defendant previously waived his 

jury trial.rights. Accordingly, this factor weighs neither in favor ofnor against 

withdrawing Defendant's guilty plea 

25 
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For all ofthese reasons~ the Court finds that Defendant may not withdraw his 

guilty plea and denies Defendant's motion. 

THEREFORE, IT IS REREBY ORDERED ~T: 

1. Defendant's Amended Motion to Withdraw Guilty Pleas [Doc. No. 59] is 

DENIED. 

2. This matter is now scheduled for sentencing on June 25, 2013 at 2:30 p.m. 

before Judge Susan Richard Nelson in Courtroom. 7B, at the United States Courthouse, 

316 North Robert Street, St. Paul, Minnesota. 

Dated: May 2~, 2013 	 s/Susan Richard Nelson 
SUSAN RICHARD NELSON 
United States District Court Judge 
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P R 0 C E E D I N G S 

IN OPEN COURT 

THE COURT: We are here this afternoon on the matter 

of the United States of America versus Gary Albert Collyard. 

This is criminal file number.12-58. I'm going to ask Counsel 

and Mr. Collyard to come up to the podium and have Counsel 

note your appearances, please. 

MR. MacLAUGHLIN: Your Honor, it's David MacLaughlin 

and Benjamin Langner appearing for the United States. Good 

afternoon. 

MR. MAUZY: Your Honor, William Mauzy and Casey 

Rundquist, appearing for Defendant Gary Collyard who is 

present, Your Honor. 

THE COURT: Good afternoon. And good afternoon, 

Mr. Collyard. 

THE DEFENDANT: Good afternoon, Your Honor. 

THE COURT: You may come right up there. Thank you. 

We are here today, Mr. Collyard, for your 

sentencing. And I want you to know that in preparation for 

the sentencing, the Court has reviewed the Presentence 

Investigation Report, the Amended ?resentence Investigation 

Report, the objections that were filed to that report. I had 

a chance to go through Mr. Mauzy's objections that were filed 

today. I've gone back and looked at ~elevant provisions of 

the guidelines. I've read the position papers carefully of 

Heather. A. Schuetz, RMR, CRR, CCP 
(651) -848-1223 
Heather_Schuet~@mnd.uscourts.gov 
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l the Government and the defense. 

2 There have been many letters written by victims,· 

3 which I have reviewed. There have been some letters written 

4 on your behalf; I've reviewed all of those. I've talked to 

5 Probation at length. And I've gone back, of course, to look 

6 at the Bond Report and the plea agreement and the like. So, 

7 I've taken a look also, of course, at the motions that were 

8 filed and my previous order. 

9 Mr. MacLaughlin, have you received a copy of the PSR 

10 and the Addendum? 

11 u.s. ATTORNEY: Yes, Your Honor, we have. 

12 l'HE COURT: And the Amended PSR? 

13 MR. MacLAUGHLIN: Yes, Your Honor. This morning, 

l4 actually. 

15 THE COURT: Mr. Mau~y, have you received a copy of 

16 all of those and had a chance to discuss them with your 

17 client? 

18 MR. MAUZY: Yes, Your Honor. 

19 THE COURT: Now, there are some recent objections to 

20 the PSR, I acknowledge, by the defense. Let me talk about the 

21 calculation of the Guideline range and sort of get to the 

22 heart of the matter right away, and that will incorporate some 

23 of the objections. And then, Mr. 

24 have some additional objections. 

25 you have a chance to voice those, 

Heather .z.\. Schuet~t RMR, CRR, CCP 
(651) 848-1223 
Heather_Schuetz@mnd.uscourts.gov 

Mauzy, I recognize that you 

Don't let me forget to have 

as well. But let's talk 
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about Guideline calculation. 

In calculating the correct Guideline range, the 

Court looked to the plea agreement and to the PSR and the 

Amended PSR, and everyone is in a.greement that the base 

offense level for securities and bank fraud is six. The 

parties further agree that for a loss of at least 2.5 million 

but less than 7 million, the base offense level should be 

increased by 18 levels. So, everyone is in agreement on all 

of that. Now, the parties agreed in the plea agreement that 

there should be a two-level enhancement because there were 10 

or more victims involved. 

Now, of course, Probation has come forth and 

indicated that there are more than 50 victims and, under the 

Guidelines, that would call for a four-level enhancement. I 

understand from the Government that they are sticl<ing, of 

course, to their plea agreement. In the plea agreement -- and 

ordinarily I would stick with the plea agreement, too, because 

just because Probation comes forward with that information 

doesn't mean the Government intends to prove it. 

But what makes this case different is that there is 

a stipulation on restitution. And that means that the defense 

agrees to those victims and those numbers, and those victims 

are greater than 50. So, I can't take the stipulation in a 

vacuum. l have to look at what the stipulation means, and the 

stipulation means that the defense agrees there's more than 50 

Heather A. Schuetz, RMR, CRR, CCP 
(651) 848-1223 
Heather_Schuetz@rnnd.uscourts.gov 
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victims. Now, that is one, of course, of the objections that 

the defense has to the PSR. 

Do you wish to be heard about that, Mr. Mauzy? 

MR. MAUZY: Your Honor, the stipulation in terms of 

restitution was, in effect, a capitulation of the less issue. 

There was never an intent to breach the plea agreement in any 

way. It was our belief that the stipulations contained in the 

plea agreement would prevail on the sentencing calculation. 

We viewed the restitution as an entirely separate matter. 

There would be issues contesting the number of victims. And. 

we've objected to, in the Presentence Report, a finding that 

there are more than 50 victims. 

The standard in the restitution is a different 

standard. The scope of the restitution hearing is a different 

standard. There were reasons to concede the point of the loss 

in the course of the restitution hearing and not contest the 

restitution alleged amount. So, for those reasons, Your 

Honor, l would ask that the Court honor the plea agreement and 

provide only an additional level of two rather than four. 

Certainly there was never any intention to change the position 

of the Defendant's pleading by~-

THE COURT: Well, I appreciate that. I appreciate 

that you didn't intend to change your agreement with the 

Government, but the Court has to analyze what the appropriate 

Guideline range is, independent of the plea agreement. And 

Heather A. Schuetz, RMR, CRR, CCP 
(651) 848-3.223 
-Heather_Schuetz@mnd.uscourts.gov 
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the restitution stipulation doesn't say, "We agree ~oX amount 

of dollars." The restitl;ltion stipulation says, "We agree on 

these amounts from these victims." Doesn't it, Mr. Mauzy? 

MR. MAUZY: For purposes of restitution, that's 

correct. But it certainly wasn't intended to be for purposes 

of sentencing or Guideline calculations, ~our Honor. That 

wasn't -­

THE COURT: That's the part I can't distinguish. I 

can't understand how it can be for one purpose and not 

another. You're conceding that those amounts are true, are 

you not? 

MR .. MAUZY: For purposes of restitution, that's 

correct, ~our Honor. We did not contest that amount based 

upon the Government's calculations. 

THE COURT: Mr. MacLaughlin, any thoughts about 

this? 

MR. MacLAUGHLIN: ~our Honor, the Executive Branch 

is bound by its contract, and we're obliged to stand by that. 

It's our interest to stand by our plea agreements. I 

certainly see the Court's logic, and I agree that the Court, 

as a separate branch of Government, is not boun.d by the plea 

agreement, but we are. 

THE COURT: Okay. The Court appreciates what the 

Defendant's intention w~s here, too, and that was to stipulate 

to an amount of restitution. But the stipulation, excuse me, 

Heather A. Schuet~, RMR, CRR, CCP 
(651) 848-1223 
Heather_Schuetz@mnd.uscourts.gov 
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calls for a certain amount of restitution per victim, and 

everybody agrees that the number of victims is greater than 

50. So, based on that uncontested record, the Court agrees 

with Probation that a four-level enhancement should apply. 

Now finally in the plea agreement, the parties agree 

that an additional two-level enhancement is appropriate 

because the Defendant derived more than $1 million in gross 

receipts, and I think that's -- everyone's in agreement on 

that. So, the plea agreement anticipated an offense level of 

28, but given the change to the four-level enhancement, the 

correct offense level is 30. Now, the Government urges that 

the offense level be 32. The Government argues that there 

should be an additional two-point enhancement under 

Section 3C1.1 for obstruction of justice. And the Government 

argues that there should be no reduction for acceptance of 

responsibiiity under Section 3E1.1. 

The defense argues that the Government has not met 

its burden for an enhancement for obstruction of justice and 

further arguments -- argues that the defense -- Defendant is 

deserving of a two-level reduction because -~ recognizing the 

Government wouldn't seek the additional level. of acceptance of 

responsibility. So, on those two points, that is obstruction 

of justice and acceptance of responsibility, ~'11 hear 

argument on that now, and we'll start with the defense. 

MR. MAUZY: ~our Honor, in terms of the obstruction, 

Heather A. Schuetz, RMR, CRR, CCP 
(651) 848-1223 
Heather_Schuetz@mnd.uscourts.gov 
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it 1 s clear from the Guidelines and from the. cases interpreting 

the Guidelines that a Defendant should not get a -- an 

obstruction enhancement based on his denial of guilt. Also, 

the notes point out that it is not intended to punish a 

Defendant for the exercise of a Constitutional right. Our 

essential point is that there was no perjury here, and 

secondly that any statement that was submitted was not a 

material statement. 

With respect to the SEC Affidavits, Your Honor, the 

case law is clear that conclusions and opinions cannot be 

considered perjury. Perjury relates to factual assertions. 

The Court has stated, "A statement must be with respect to a 

£act or facts, and the statement must be such the truth or 

falsity is susceptible of proof." In addition, a standard 

·jury instruction relating to perjury says, "If bY, any 

interpretation the statement may be true, then it does not 

constitute perjury." 

When we additionally look at materiality, the 

standard and the guidelines is if the evidence, fact, or 

statement, if believed, would tend to influence or effect the 

issue under determination. This was an SEC civil proceeding, 

an Affidavit was submitted there. The Defendant did not 

testify in this proceeding, he did not testify in the 

withdrawal hearing, and did not otherwise testify. In a 

situation where a Defendant has not testified, it's rarely 

Heather A. Schuetz, RMR, CRR, CCP 
(651) 848-1223 
Heath.er._Schuetz@mnd. uscourts. gov 
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found to be an obst~uction enhancement when there is no 

impeding of investigation. There are a number of cases where 

the Defendant provides info~mation to the FBI and it leads 

them, as one court said, to a wild goose chase. 

Certainly here there was nothing done in terms of 

providing false information that led to a distraction of the 

investigation into other areas. The standard that the Mashek 

cou~t, the Eighth Ci~cuit said is, "The District Court must 

review the evidence, make an independent finding by a 

preponderance of the evidence Defendant gave false testimony 

conce~ning material matter with the willful intent to provide 

false testimony rather than as a result of confusion, mistake, 

or faulty memory." 

If we look at the actual statements in the 

Affidavits submitted in the SEC proceeding, there are 

statements concerning 

There was -­

THE COURT: Well, there were, but perhaps not 

material. Am I right? He said there was 

wasn't. 

MR. MAUZY: Well, I -­

......, and there 

Heather A. Schuetz, RMR, CRR, CCP 
(651) 848-1223 
Heather_Schuetz@mnd.uscourts.gov 
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THE COURT: Right? 

MR. MAUZY: His misinterpretation and perhaps 

exaggeration. 

The other matter related to his statement that he 

was a finder. The plea agreement refers to him as a "finder." 

The Government's first position on sentencing characterized 

him as a "finder." At the time of his plea, he was introduced 

a.s being a "finder." He, in fact, was a finder, so I think 

there was nothing false concerning that. The statement 

concerning his surgeries, whether he was coherent or not, sort 

of from his perspective -- and again, this is a conclusory 

statement, an opinion, and that type of statement or opinion 

certainly cannot constitute· a false statement or obstruction. 

Statements that are relating to Counsel, whether he 

was pressured or not, I think that's again a matter of 

opinion, a matter of perspective from a client's standpoint 

and of an attorney's standpoint. We go through the Affidavit 

one by one, there was certainly no material 

misrepresentations, certainly no willful intent, and certainly 

no basis for a conclusion that he committed perjury by 

submitting an Affidavit in the SEC. 

The -- I reviewed the SEC file recently in terms of 

materiality to see what actually happened in the SEC 

proceeding. I do have one exhibit that I'd.like to offer, 

Your Honor, and that's Judge Ericksen's order. If l may offer 

Heather A. Schuetz, RMR, CRR,. CCP 
(651) 848-1223 
Heather_Schuetz@mnd.uscourts.gov 
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that as Defendant's Exhibit 1. 

THE COURT: ~ure, sure. 

(The Court i.s handed a document . ) 

MR. MAUZY: The Affidavit of Mr. Collyard that was 

submitted was in opposition to a motion to amend the pleadings 

to add claims, Judge Ericksen, in looking at Page 7, in 

discussing the objections that were made by Mr. Collyard's 

civil lawyer in the SEC proceeding said that rtThe Defendant's 

claim really was an assertion that the amended pleadings would 

be futile." And the Court, at Page 7, said, "The Collyard 

Defendantts futility arguments rest on the assertion that 

Collyard has absolutely, clearly denied p~oposed new 

allegations in the Amended Comp~aint and Affidavit filed in 

opposition of the motion." 

The next line is the critical one, Your Honor: 

"However, Collyard's Affidavit is irrelevant to a futility 

ahalysis~" And she goes on to say, "Neither Collyard's 

Affidavits nor Collyard Defendant's written responses in 

opposition demonstrate the allegations would be frivolous or 

legally insufficient." So, that's a finding in effect by 

Judge Ericksen that the Affidavit submitted was immaterial. 

She calls it irrelevant. It had no ability to influence that 

proceeding. She disregarded it and found it to be irrelevant. 

So, the entire contents of the Affidavit was not material, it 

didn't affect that proceeding whatsoever. 

Heather A. Schuetz, RMR, CRR, CCP 
(651) 848-1223 
Heather_Schuetz@mnd.uscourts.gov 
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The other aspect, Your Honor, that the Government 

has alleged as a basis for obstruction of justice is the plea 

withdrawal process. And certainly the Federal Rules of 

Criminal Procedure permit a Defendant to file a motion to 

withdraw his guilty plea. There is no automatic rule 

suggesting that ~f he files a motion to withdraw a guilty plea 

that he's going to receive obstruction of justice.. The 

procedure gives him that right. That's a right that he 

followed. 

One court that we cited, the Endo court, said that 

"In this situation, to apply perjury to withdrawal of a guilty 

plea process, would effectively place any Defendant under the 

sword of Damascus" -­

THE COURT REPORTER: I need you to slow down. 

MR. MAUZY; All right. "Would effectively place any 

Defendant under the sword of Damascus whenever he or she might 

seek to assert a recognized procedural right to withdraw a 

plea." So, the Defendant made a decision to file a motion to 

withdraw a gu.ilty plea. All of the grounds asserted were 

withdrawn with the exception of the competency ground. There 

was nothing about the Affidavit that remained as part of that 

proceeding. There was an amended motion to withdraw the 

guilty plea that was filed. The only grounds pursued were the 

competency grounds. 

To assess an obstruction just for filing a motion to 

Heather A. Schuetz, RMR, CRR, CCP 
(651) 848-1223 
Heather_Schuet~@mnd.uscourts.gov 
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1 withdraw a g1;ilty plea is not something I think the cases 

2 interpreting the rules contemplated. The case cited,· the 

3 Alvarado case cited by the Government, I really think is 

4 completely di££erent. There, the written false statements 

5 were submitted to the Court as part of the proceeding. The 

6 lawyer stood up and made an offer of proof on what the 

7 testimony was going ~o be, what Defendant was going to testify 

B to, and on·that basis I think the interpretation was that the 

9 lawyer was making judicial admissions on the Defendant's 

10 testimony. It was on that basis that there was an obstruction 

11 enhancement. 

12 There was not perjury committed here. The tactics 

13 of defense counsel during the course of the motion to withdraw 

14 the guilty plea cannot be assessed as obstruction of justice. 

15 There was nothing material about the submission of this 

16 Affidavit. Judge Ericks~n found it to be totally irrelevant 

17 and didn't follow it, at least it didn't impede any 

18 investigation. whatsoever. I think any obstruction enhancement 

19 was simply unwarded, Your Honor. I would ask the court not 

20 impose on an obstruction enhancement. 

21 THE COURT: Thank you, Mr. Mauzy. Why don't we 

22 allow the Government to respond, and I'll give you a chance to 

23 be heard on acceptance of responsibility. 

24 MR. MacLAUGHLIN: Thank you, Your Honor. Good 

25 afternoon. 

Heather A. Schuetz, RMR, CRR, CCP 
{6.Sl) 848~1223 

Heather_Schuetz@mnd.uscourts.gov 



14 

11/15/2013 14:49 3123533381 9122 PAGE 16/42 

CASE 0:12-cr~ooosa-SRN Document 97 Filed 08/18/13 Page 14 of 72 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

!HE COURT: Good afternoon. 

MR. MacLAUGHLIN: Let me begin by simply saying that 

Alvarado appears to us to be directly on point. In that case 

where the behavior was much less egregious than here, the 

judge didn't even have a hearing. The entire hearing that we 

had in May was effectively a proffer through evidence and 

argument of Mr. Collyard's position that, A, he's innocent 

and, B, he didn't know what he was doing on the day of his 

plea. so, I just want to know that Alvarado is -- I don't 

understand how 
1 
it's not directly on point here, and the 

behavior there was much less bad than the behavior here. 

But let me make a commonsense argument. So, I'm 

looking at 3Cl.l. lt' s very clear, Your Honor, on the face of 

the Guideline itself that it applies where a Defendant 

willfully obstructs or impedes, among other things, the 

·sentencing in the matter. so, it applies where you impair or 

impede sentencing. When does it apply? What kind of 

impairing and impeding does the obstruction enhancement apply 

to? 

We certainly agree, Your Honor, that just moving to 

withdraw your plea is.n9t enough to trigger the enhancement. 

I agree with Mr. Mauzy on that point. But if the conduct 

involves the enumerated conduct in the Application Notes, then 

the issue begins to become clear, specifically if the conduct 

involved committing or attempting to commit or suborn perjury, 

Heather A. Schuetz, RMR, CRR, CC? 
(651) 848-1223 . 
Heather_Schuetz@mnd.uscourts.gov 
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including in the course of a civil proceeding, if such perjury 

pertains to conduct that forms the basis of the offense or 

conviction or -- and that's Application Note 4(B} -- or if the 

conduct involved provided materially false information to a 

Judge or Magistrate judge, the provision applies. 

So, if you obstruct a sentencing by lying under oath 

about a material matter, the obstruction enhancement applies. 

So, this morning I did an old-fashioned thing. I walked into 

the law library at the U.S. Attorney's Office, which 

unfortunately has only one book left in it, and that is 

Webster's New International Dictionary, Second Edition, 

Unabridged. It's an old book, it's dog-eared, and it's yellow 

with age. And it defines "obstruct" in the following way: To 

block, to place an obstacle in front of, to hinder from 

passing, to retard. And synonyms given are to interrupt, 

block, choke, and delay. 

so·, l read that definition, I wrote i£ ctown here on 

that little sheet of paper, and I went and I printed out the 

docket in this case.· And I noted that in docket number 17, 

this Court issued a notice, a notice of sentencing. On July 

the 24th o£ last year, this Court issued a notice that 

Mr. Collyard's sentencing was to be held on August 29th of 

2012. Almost a year ago. 

So, here we are, Your Honor. We're almost a year 

later, and it appears to me that ·somehow this sentence has 

Heather A. Schuetz, RMR, CRR, ccp· 
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been blocked, delayed, hindered, and Mr. Collya.rd i·s 

responsible £or that. He succeeded in impairing, retarding, 

hindering, choking, and delaying his sentencing. Okay. How 

can he do that? He did it through the exact means described 

in Application Note 4(B) and ~(F). I was thinking! might go 

over some of these specific things, but I. think the Court is 

pretty tuned up. 

In the broad brush, ~our Honor, what's the Defendant 

been saying over the course of time, without interruption, 

since July of 2012? "I didn't do it." He's repeatedly said, 

"I didn't do it. I didn't defraud any Bixby investors. And 

those balance sheets I submitted to those banks to get loans, 

as far as r knew they were true." 

He's been saying until recently, "Brever made me 

plead. I kept telling him I was innocent, but Brever 

threatened to withdraw if I didn't plead guilty." And finally 

he's been saying, "I didn't know what I was doing when I 

pleaded guilty." Now, I read the defense pleadings and I have 

to say that I think Mr. Mauzy and Mr. Rundquist are talented 

at parsing legalities. But respectfully, in the big picture 

here, it's pretty obvious that Mr. Collyard has been saying, 

"I didn't do it. Brever made me plead. And I didn't know 

what I was doing on the day l was pleading guilty." These are 

not shades of legal distinction, these are not subtleties, 

these are not things that are just interpretation. These are 

Heather A. Schuetz, RMR, CRR, CCP 
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major, broad stroke assertions that Mr. Collyard has made over 

and over and over again. 

Let me just talk a little bit about Defense 

Exhibit 1, which we certainly don't have any objections to.the 

Court receiving. I would note it's Magistrate Mayeron's work, 

not Judge Ericksen. But I don't have a problem with the idea 

that telling these lies in the course of the civil proceeding 

wasn't material. I'm prepared to agree with that. 

I am not, however, prepared to agree that they 

weren't material when they were submitted to this Court by 

Mr. Hawkins when he submitted his motion to withdraw for the 

first time. They were appended to his motion, and they were 

quoted at length, with Mr. Collyard's approval, in docket 

number 33. ln this pleading and in the Affidavits attached to 

it, he says that Brever made him plead; Brever told him that 

the SEC action would be resolved if he pled guilty, and that 

the SEC couldn't touch him anymore. Let's just think about 

that for a second. 

This guy graduated sixth in his high school class. 

Paragraph 53 of the Presentence Report says that Mr. Collyard 

graduated sixth out of 264 students at Hill Murray High 

School. He is not the village idiot, and Torn Brever is a very 

competent lawyer. How plausible is it that Mr. Collyard 

thought that by pleading guilty here he could somehow put off 

the SEC? Hawk.ins, in his pleadings, says that, ''He was 

Heather A. Schuetz, RMR, CRR, CC? 
(651) 848-1223 
Heather_Schuetz@mnct.uscourts.gov 
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explicitly advised by Mr. Erever that pleading guilty would 

put an end to the SEC action." That is an insulting thing to 

submit to this Court. Why Mr. Collyard would think anybody 

would believe that is beyond my comprehension. 

And all of these·things that he says in his 

Affidavi.ts about his -are relevant here and they're 

material here because he used them to try to get out of his 

plea. He says in an Affidavit filed with this Court that 

That is just an enormous lie, and it is material · 

because he used these assertions to try to get out of his 

plea. They were the tool by which he sought to and, in fact, 

did impair his sentencing. .I know the Court is very aware of 

all the rest of the false statements. I don't intend to 

belabor them anymore .. The Court has seen them many times, but 

the conduct here is outrageous. It is just outrageous. So, 

Alvarado stands for the proposition that this Court would be 

very, very well within its discretion to assess the two 

points, and that the Eighth Circuit would be obliged to affirm 

Heather A. Schuetz, RMR, CRR, CCP 
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that . 

Let me talk about the equities, why the Court should 
. 

assess it, because i~ the Court doesn't, that's a final 

decision. What are the equities here? Are they -- did 

Mr. Collyard's decision to tell these lies, was it 

inconsequ~ntial, venial, and immaterial? Or was it 

consequential and material? It was very material. 

First of all, it did achieve almost a one-year delay 

in his sentencing, as I've already noted. I would also note, 

Your Honor, that it wasted the resources of this Court, 

Mr. Brever, Katherian Roe's office. ~his Court has held six 

hearings; not the one sentence. This is the seventh hearing 

since Mr. Collyard started claiming he was innocent. This 

Court has issued several memorandum opinions. 

How many hours did your clerks have to spend going 

over all of Mr. Brever's materials to determine whether or not 

they should be disclosed to the Government? I know that 

courts are very loft to punish Defendants for sucking up their 

own resources, but I'm pointing out that did happen here. 

Mr. Brever, his reputation in public filings, Mr. Collyard 

pileated him, said he was an incompetent lawyer, gave him bad 

advice, made him plead guilty. 

It's outrageous, it's terrible conduct, and 
' 

Mr. Brever had to go hire Chris Madel. I am thinking the 

Cout't can tal<e judicial notice· that Mr. Madel and Robins 

Heather A. Schuetz, RMR, CRR, CCP 
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Kaplan doesn't come cheap. I can tell you we've spent a lot 

of time litigating over this matter. I know that the Court 

knows that. I don't know how much the Federal Defender's 

Office had to pay Mr. Hawkins for his brief stint, but that's 

public money all because Mr. Collyard lied and for no other 

reason. There wasn't a kernel of truth in anything he 

submitted to this Court to try to get out of his plea. 

Nothing. 

So, the question, I guess, before the Court is: 

Should a Defendant be allowed to get away with lying like this 

without an enhancement for obstruction? Again, "I didn't do 

it. Brever made me plead. I didn't know what I was doing." 

These are huge, broad-brush, material misrepresentations made 

over and over again. And some of them aren't even withdrawn 

as ~e stand here. As a matter of law, as a matter of fact, as 

a matter of fairness 1 as a matter of policy, as a matter of 

equity, this Court should apply the two-p?int enhancement for 

obstruction. 

THE COURT: 

MR. MAUZY: 

Thank you. 

If. I ~-

briefly'? 

THE 

MR. 

COURT: 

MAUZY: 

Mr. Mauzy, 

Your Honor, 

would you like to respond 

the ciaims relating to 

ineffective assistance of counsel, I repeat, were abandoned 

and waived when I became involved in this matter. We did not 

Heather A. Schuetz, RMR, CRR, CCP 
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proceed by way of Affidavit. We proceeded by way of testimony 

at a hearing. We called three witnesses. 

We had a witness who had previously given us a 

statement that if she had been consistent with what she told 

us before the hearing and before the Government contacted her, 

would have provided a, I think, clear factual predicate that 

Mr. Collyard was not competent at the time he entered his 

plea. And that, combined with the expert testimony, we think 

would have presented a compelling case that he was not 

competent to proceed. Her testimony changed dramatically when 

she hired a lawyer. That lawyer prevented us from talking to 

her further, although providing full access to the Government. 

so, tactical decisions were made by the defense 

during the course of this. The claims against Mr. Brever 

were, in fact, abandoned. And all of those claims were 

waived; nothing was relied upon. The Defendant did seek to 

withdraw his guilty plea .. That certainly caused a delay, but 

I don't think that's what the·obstruction of justice has in 

mind. 

The Court cases that I've cited about willful 

falsehoods, there were no willful falsehoods, there was no 

materiality here relating to anything that was submitted, and 

certainly nothing that was submitted to this Court after I 

started the representation of Mr. Collyard. 

THE COURT: Thank you, Mr. Mauzy. Let me rule on 

Heather A. Schuetz, RMR, CRR, CCP 
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this piece, and then we' lJ. move on to acceptance of 

responsibility. This is a tough call. The Court has a lot of 

sympathy with the arguments of the Government. The Court was 

there every step of the way and knows exactly what happened 

here, and the Court does appreciate that Mr. Mauzy came into 

this scene late in the game. 

However, a two-level enhancement for obstruction of 

justice, first of all, that's the Government's burden of proof 

and ordinarily that requires some sort of active obstruction 

by the Defendant. And the Court does acknowledge that the 

Defendant did not testify at the evidentiary hearing and does 

also acknowledge that some of the statements made in the 

Affidavits to.the SEC were in.the SEC matter we~e 

inaccurate and incorrect, but legally inaccurate and 

concluso~y. 

And to the extent there were factual statements, I 

think probably the fair anct perhaps more generous way of 

looking at them is that they were exaggerations. There isn't 

a kind of straightforward lie that was told here. Although 

after a year of this, and after that evidentiary hearing, the 

Court certainly found no credibility to Mr. Collyard's 

position. But in light of the precedent and in light of the 

burden and in light of the gu~dance by the Guidelines, the 

Court is going to decline to give an extra two-point 

enhancement for obstruction.. 

Heather A. Schuetz, RMR, CRR, CCP 
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But I will hear from you now on acceptance of 

responsibility. 

MR. MAUZY: Judge, we, of course, concede that the 

Government is not going to make a.motion for a third point. 

We have simply requested the two points. 

The reason for the Defendant clearly demonstrating 

acceptance of responsibility for the defense relate to the 

fact th~t he pled guilty; the ~act that the withdrawal motion 

was an assertion of a Constitutional right and based solely on 

his t the time of the plea. Based the -- the 

acceptance should be based on the acceptance letter that was 

submitted to the Probation Office; to his cooperative conduct 

with the Probation Office; to the·fact that he did meet with 

several proffer sessions; that he discontinued his involvement 

with Bixby; that he's.been law abiding since he discontinued 

his involvement with Bi~by, over a period of several years. 

So, by that conduct, Judge, he has accepted 

responsibility. :The Coul:"t has denied his motion to withdraw 

the guilty plea, but a mere filing of a motion to withdraw a 

guilty plea does not deprive him, by itself, of the acceptance 

of responsibility points. And I would ask the Court to award 

two acceptance of responsibility points. 

THE COURT: Mr. MacLaughlin? 

MR. MacLAUGHLIN: In July of 2012, this Court set 

the matter on for sentencing. In August of 2012, as soon as 

Heather A. Schuetz, RMR, CRR, CCP 
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the Court did that, M~. Collyard began denying his guilt. He 

has said nothing since then but, "I didn't do it. I didn't do 

the bank fraud piece. And I didn't do the Bixby piece. I 

didn't do it. I didn't mislead anybody. I didn't defraud 

anybody. 11 

And he hasn't backed off that. Even after Mr. Mauzy 

and Mr. Rundquist came on board, part of the motion to 

withdraw was that he claimed he was innocent. He's not just 

simply incompetent; he's persisted in the claim that he didn't 

do this. · 

And I would note,'Your Honor, even in the pleadings 

that were just file~ by Mr. Mau~y and Mr. Rundquist.in which 

they say, ~My guy didn't commit perjury," there's one thing 

that isn't said in that pleading which is: "You know what, 

Mr. Collyard admits his guilt, got scared. He's a 62-, 

63-year-old man and he was scared to death. And so he tried 

to get out of his plea, and it was a bad tactic. It was a bad 

strategy. He apologizes for it."He has not retracted his 

denial of guilt. Right now he denies his guilt. 

We oppose any two-point reduction. 

THE COURT: The record should reflect that 

originally the PSR stated that in their -- in the Probation's 

view, Mr. Collyard should be awarded acceptance of 

responsibility. As everybody knowst Probation has amended the 

PSR and has stated, just as the Government has just stated, 

Heather A. Schuetz, RMR, CRR, CCP 
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11/15/2013 14:49 3123533381 9122 PAGE 27/42 

25CASE 0:12-cr..00058-SRN Document 97 ·Filed 08/18/13 Page 25 of 72 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

' 14 

15 

16 

17 

18 

19 

20 

21 

22 

23. 

24 

25 

that over the past year, based on that conduct, Probation 

believes that the Court should not grant a deduction for 

acceptance of responsibility. 

Now, if you look at the Guidelines on acceptance, 

excuse me, what you note is that it's ·the Defendant's burden 

and that it should only be awarded if the Defendant clearly 

demonstrates acceptance of responsibility. As I sit here 

today, I have no idea whether Mr. Collyard accepts 

responsibility. No idea. So, not only do I clearly see that 

he does, based on everything he's filed to date, I believe he 

does not. I believe his position today remains as it was 

during the withdrawal motion hearing, that is that he's 

innocent, that he misunderstood the law, that Mr. Brever 

misunderstood the facts, that he was coerced into pleading. 

And when he stood up here in front of me at the plea 

hearing, despite an e~tensive colloquy where I asked him any 

number of times whether he understood what I was saying and he 

understood what he was doing and that he understood that he 

was giving up his rights and he could persist in his not 

guilty plea, he told me he clearly understood, that he wasn't 

under the influence of any medication, that he was able to 

think clearly, and that he did accept responsibility at that 

time. Since then, he has stated the opposite. !here is no 

judge on earth here who could find that this man has accepted 

responsibility. I don't know when he gets up for his 

Heather A. Schuet~, RMR, CRR, CCB 
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allocution what he'll say but that I'm wrong, and he didn't do 

this. So, clea~ly this is a case where the Defendant is not 

entitled to a deduction for acceptance of responsibility. 

So, I think the next step here should be to look at 

the rest of Mr. Mauzy's objections. I think we've covered 

victims and acceptance of responsibility. I think the only 

remaining objection, Mr. Mauzy 1 is whether his criminal 

history category overrepresents the seriousness of his crimes. 

Do you wish to be heard on that? 

MR. MAUZY: Your Honor, I made that a ground for a 

downward variance, so I would argue that as part of the 

downward variance. 

THE COURT: Okay. All right. Okay. 

The Court therefore determines that the Guidelines 

apply as follows: A total offense level of 30, criminal 

history category of two, which leads to an advisory 

imprisonment range of 108 to 135 months. ~he Court recognizes 

that therets a statutory max of 120 months. A supervised 

release range of one to three years; a fine range of 15,000 to 

$8,464,020; and a special assessment of $200. 

Apart from the objections that you've made for the 

record, Counsel, does either the Government or the defense 

have any objection to .the calculation of 
I 

that Guideline range? 

MR. MacLAUGHLlN: Your Honor, I think the numbers 

add up to 32. 
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~HE COURT: Well, if I gave obstruction, it would. 

Let's walk through it to make sure the record is clear. 

M~. MacLAUGHLIN: Okay, because the four-point 

enhancement puts it up to 32, even without obstruction. 

THE COURT: All right. Let's see if I'm wrong. 

Okay. We start with six, we add 18; that's 24. Twenty-eight 

for the four-point enhancement. And two for the Defendant 

deriving more than $1 million. That's 30. 

MR. MacLAUGHLIN: Maybe I•m wrong, because we had 

added it up to 32. And the Court subtracted two but added 

two, so I guess I'm-- that was -­

THE COURT: All right. I just want to make sure 

we're all on the same page for this. Let's start at the 

beginning. Offense level of six. Loss amounts add 18, so 

that's 24. The Court has ruled four-level enhancement for 

victims; that's 28. Two levels because the Defendant derived 

more than $1 million; that's 30. No reduction for acceptance. 

MR. MacLAUGHLIN: Maybe there's a reason why I 

became a lawyer instead of a scientist. I think that adds up 

to 

Your Honor. 

30. We must have misadded in our papers, so I'm sorry, 

on that, 

THE COURT: 

then? 

All right. Are we all on the same page 

MR. 

THE 

MacLAUGHLIN: Yes. 

COURT: All right. 

Thank you. 

Very good. All right. 

Heather A. Schuetz, RMR, CRR, CCP 
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Mr. Mauzy, I understand that you wish to move for a 

downward variance. Do you wish to be heard at this time? 

MR. MAUZY: Judge, we move for a downward variance. 

We are ass~rting four grounds for the downward variance. One 

is the dispaiity between the financial gain of the Defendant 

and the amount of the loss attributable to him. A second 

ground is a post-offense rehabilitation; Mr. Collyard's 

law-abiding conduct since he disengaged from Bixby. The third 

ground is that the criminal history overstates the seriousness 

of his prior offenses. And the fourth ground is to avoid 

unwarranted sentencing disparities because he's significantly 

less culpable than other Defendants in this case. 

Looking first, Judge, at the d~sparity between the 

gain here. Whether the calculation is that he was a finder at 

10 percent or at 12 percent and if the loss amount is three or 

a four, that 10 percent or that 12 percent was split with his 

partner. !he amount of his gain is either 150,000 or 250,000; 

that to be contrasted with a $3 million stipulated loss or the 

$4 million restitution amount, obviously, that's a huge 

disparity between his gain and the loss. 

The Sentencing Guidelines have always looked at loss 

as a proxy for the culpability of the Defendant, but cases 

interpreting the loss ·amount when there is such a disparity 

between the Defendant's gain and the loss, to say that it's an 

inaccurate proxy when you have a situation where there is a 

Heather A. Schuetz, RMR, CRR, CCP 
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disparity between gain a.od loss. Here, he certainly received 

a gain, but he's not being sentenced on the basis of the gain; 

he's b~ing sentenced on the basis of the loss to the victims 

here. 

And because of that vast disparity, we believe that 

there should be a downward variance, viewed by the Court 

looking more at what his gain is. Obviou~ly, there's a bank 

fraud combined with the amount of money that he received in 

introducing investors to the Bixby folks. That amount is 

substantially less than the loss amount and certainly would be 

under the $2.5 million figure and would put him down one level 

on the base offense level if the ·court were to, more 

appropriately, focus on gain as opposed to the loss to the 

victims. 

In terms of post-offense rehabilitation, the Gall 

and Pepper cases have focused on, "What has the Defendant done 

since the time of the offense?" The offense conduct here was, 

by and large, in 2006 and 2007. He stopped getting 

compensated by Bi~by at the end of 2007. He has had a lengthy 

period of time where he has been a law abiding citizen. Since 

he disconnected with Bixby, has not engaged in any criminal 

conduct whatsoever. The Court should consider what he's been 

like over that extended period o£ time. 

He; in effect, has been on probation since he 

disengaged with Bixby, and he's performed on probation. He 

Heather A. Schuetz, RMR, CRR, CCF 
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1 has remained law abiding at all times, and just as the Gall 

2 arid Pepper Defendants, the courts viewed their conduct after 

3 the offense. This Court should look at Mr. Collyard's 

4 law-abiding conduct since disengaging with the Bixby 

5 Defendants. 

6 The third ground, Your Honor, is the criminal 

7 history. His only prior offense was a misdemeanor federal 

8 offense. That prior conviction was in 1998; the offense 

9 conduct was in 1995. Obviously, a lengthy period of time 

10 between that misdemeanor offense. He was sentenced not to a 

11 jail sentence but to two years probation. Had he been 

12 sentenced to one, year's probation, that would ·not have counted 

13 as a criminal history point; it would have been excluded. 

14 Had it been more than ten years between the· period 

15 of time of the present offense and the date o£ that 

16 conviction, it would have been excluded. Here, it was eight 

17 or nine or more here, but close to ten years, in any event. 

18 So, to punish him and give him one point for a prior 

19 misdemeanor, a very small amount of tax loss, it would have 

20 been in the extreme bottom en~ of any tax loss table that 

21 existed at the time. Now, it was not a serious offense, it 

22 was completely dissimilar to the offenses here, so to give him 

23 a point for that really overstat~s the seriousness of his 

24 prior criminal history. 

25 The second matter that we pointed out, Judge, is the 

Heather A. Schuetz, RMR, CRR, ·CCP 
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fact that the State Court point that he's getting is from a 

guilty plea that he entered that was contemporaneous with the 

guilty plea that he entered in Federal Court. To assess a 

point for that is unfair for several reasons. One, it's 

unadjudicated. I know the Guidelines contemplate that. But 

he hasn•t been sentenced under Minnesota law, he hasn•t been 

convicted. The Guidelines will allow the Cou~t to look at 

that, but it's a situation where if that matter had not 

resulted in a guilty plea while this 1 case was pending, then 

there would not be that additional second point assessed him 

in this present proceeding. 

It's an unadjudicated matte~. It's not a -- in 

terms of criminal history, it's not a prior conviction at all. 

It's not even a conviction as yet, and it's contemporaneous 

conduct that's dissimilar from the offenses that are at issue 

he~e. And I thipk it's even compounded that if this had been 

a federal tax case, that matter would have grouped with the 

fraud allegations. He would not have received an additional 

criminal history point, and there would not have been any 

additional Sentencing Guidelines calculations. The offenses 

would have grouped. 

So, to assess two additional points for him in 

moving from a criminal history category one to a criminal 

history category two is essentially unfair, and it really does 

overstate the seriousness of his c~iminal history. His 

Heather A. Schuetz, RMR, CRR, CCP 
(651) 848-1223 
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criminal history is a misdemeanor offense conduct from 1995 

very long time ago. And to move him over in a significant 

from criminal history one to criminal history two on the ba 

of an unadjudicated State Court case that's contemporaneous 

with this case and an ancient prior misdemeanor that's not 

very terribly serious in nature really does overstate it. 

Even in the original Sentencing Guidelines there 

a grounds for a departure, a downward departure, if the 

criminal history overstated the seriousness of his criminal 

history. And here, to give him two points really does 

overstate it when the only prior conviction that he had 

appearing before a guilty plea was for an offense that 

occurred in 1995, a very lengthy time ago. And during 

we think that is another grounds for a variance based upon t 

fact that it's an old conviction,· it was a misdemeanor 

conviction, there's a lengthy time, the fact that the 

Sentencing Guidelines have always offered a departure. for 

someone in that category. 

You know, in fact, one of the examples that is 

utilized in the Sentencing Guidelines talks about an 

appropriate guideline if someone has a -- two misdem~anor 

convictions that are approaching the ten-year cut off. Her€, 

the Defendant has one misdemeanor conviction approaching the 

ten-year cut off. So by the very examples on the criminal 

history reference and the Guidelines, there is a basis for 

Heather A. Schuetz, RMR, CRR, CC~ 
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departure 

THE COURT: But I have to interrupt you. He's pled 

guilty to this tax evasion charge in State Court that he's 

about to get sentenced on, so it's a conviction, is it not? 

MR. MAUZY: He hasn't appeared for sentencing so -­

THE COURT: No, but he's pled guilty. 

MR. MAUZY: He has pled -- for purposes of the 

sentencing guidelines, there's a clear reference to a plea of 

guilty. But in Minnesota State Court, until you're sentenced, 

you're not convicted. They don't view that as a conviction. 

That's our interpretation -­

THE COURT: Okay. 

MR. MAUZY: -- and my understanding. 

So, it's the Application Note 3 on downward 

departure, Your Honor, it says, "Downward departure from 

Defendant's criminal history category may be warranted if, for 

example, a Defendant had two minor misdemeanor convictions 

close to ten years prior to the incident offense and no other 

evidence of criminal behavior in the intervening period." 

Here, he had one misdemeanor and, in the intervening time 

between that misdemeanor and the present offense, no criminal 

behavior. So, even under the terms of the Guidelines for 

downward departure, I think the same basis for a downward 

variance. His criminal history score, to put him in two based 

upon the State Court guilty plea and a prior misdemeanor 

Heather A. Schuetz, RMR, CRR, CCP 
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really overstates the seriousness of his criminal history and 

provides a basis for a downward variance. 

We have also pointed out in our position paper there 

that our beliefs that Defendant's culpability is substantially 

less than the Codefendants. Mr. Desender has been sentenced; 

Mr. Walker awaits trial; MeJ.anie Bonine, as I understand it, 

has pled guilty to a tax fraud case. Mr. Collyard's role at 

Bixby was significantly less than Desender's role, and 

Mr. Collyard was a finder. He sent people to Desender and to 

Walker. They're the ones who met with the investors. The 

investors made a decision whether or not to invest based upon 

their meetings with Walker and Desender. 

Desender's compensation from the Presentence Report 

looks like his finder's fee was something approaching 

2.4 million. And the loss amount attributed to him to be 

$40 million, although his Presentence Report confines it to 

the same level as the Defendant. He is much more involved in 

this, Your Honor, than Mr. Collyard was. In addition, you 

know, he violated the terms of his conditional release. He 

was assessed at being an average participant, but he was a far 

greater participant, certainly, than Mr. Collyard was. 

Mr. Collyard's role. was to send people to Desender and Walker. 

They were the insiders, they were the people who had overall 

control of this, not Mr. Collyard. 

Mr. Collyard's partner, Ron Musich, has not been 

Heather· A. Schuetz, RMR, CRR, CCP 
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prosecuted. He's the person that he shared the finder's fees 

with. So, we view Desende~'s conduct -- attributed to him of 

40 million, 1800 i-nvestors, 2. 4 million in finder's fee -- as 

far more significant to -- than Mr. Collyard's. To avoid 

unwarranted sentencing disparities, Mr. Collyard' s sentence 

should.be far less than MX. Desender's sentence of 97 months. 

It should be far less than that. 

The courts also look at avoiding unwanted sentencing 

disparities to look at the criminal history of the 

Codefendants. What was Mr. Desender's criminal history? His 

criminal history consisted of five felonies -- theft by 

swindle over $35,000 in 1993; theft by swindle over $2,500 in 

1993; concealing criminal proceeds, a felony, in 1995; · 

computer t'heft, a felony, in 1995; federal bank fraud in 

1998 -- versus Mr. Collyard's prior criminal history: A 

misdemeanor conviction in ~- for an offense that took place in 

1995 and was punished in 1998. 

So, when you look at the disparity between the level 

of culpability of Mr. Desender and the criminal history, this 

Court needs to avoid unwarranted sentencing disparities 

between two Defendants. Desender is far more involved, has a 

far worse five-felony criminal history than the Defendant's 

one sole misdemeanor conviction that he had·prior to the 

·offenses here. 

Judge, I've -- we have submitted a number of 

Heather A. Schuetz, RMR, CRR, CCP 
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letters. I ~now that Brever, in his request to the Court in 

terms of his position on sentencing, had su.ggested community 

service, that the Defendant had the opportunity to provide 

t~aining in an entrepreneurial role f.o~ troubled teens. And 

we certainly, obviously, would join in that recommendation. 

We have submitteq letters to the Court that give a little fair 

assessment to the Court of the characteristics of the 

Defendant. I know that the conduct in court in part by 

Mr. Collyard might be seen by the Cou~t ·as vexatious or 

troublesome, but I request that the Court sentence him for the 

criminal behavior and not for anything else. 

If the Court reviews the letters that were received, 

certainly they attest to his character, as he has been a law 

abiding citizen since disengaging with Bixby. He has been a 

law abiding citizen. The report from the Probation Office 

attests that he has perfectly complied with all of the 

conditions of release, has not engaged in any criminal 

behavior whatsoever. 

For all those reasons, Judge, we would ask for a 

downward variance. We have requested a 48-month sentence 

would be appropriate to avoid the unwarranted sentencing 

disparities, to account for the overstatement of his criminal 

history, to fairly attribute the gain rather than the large 

loss amount to him. For all of the reasons we've submitted in 

the position papers and the argument, we'd ask for a downward 

Heather A. Schuetz, RMR, CRR, CCP 
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variance, Your Honor. 

THE COURT: Thank you, Mr. Mauzy. 

MR. MAUZY: I do have -- I and this happens on 

occasion. I did receive one additional letter -­

THE COURT: That's fine. 

MR. MAUZY: -- this morning, if I may submit that to 

the Court. 

(The Court i.s handed a document.) 

THE COURT: Mr. Collyard, before I impose sentence, 

is there a~ything, sir, you would like to say to the Court on 

your own behalf? 

THE DEFENDANT: Thank you, Your Honor. 

THE COURT: Why don't you speak right into the mic 

so we can hear you. 

THE DEFENDANT: Thank you, Your Honor. I stand here 

today, and our God knows what's in my heart. 

THE COURT: Is that all you wish to say? 

THE DEFENDANT: Yes, Your Honor. 

THE COURT: !hank you. 

Mr. MacLaughlin. 

MR. MacLAUGHLIN: . Thank you, Your Honor. Let me 

begin with the criminal history and the imposition of the one 

point for the State Court offense. It's correctly assessed. 

Guidelines section 4Al.l(c) says add one point for each prior 

sentence which.isn't 60 days or more. You do have to wait for 
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sentence to be imposed to assess a two- or a three-point 

enhancement, but Guideline section 4A1.2(a) (4) says that, 

"Where a Defendant has been convicted of an offense, but not 

yet sentenced, such conviction shall be counted as if it 

constituted a prior sentence under 4A1-l.(c) if a sentence 

resulting,from that conviction otherwise would be countablen; 

and, "Convicted of an offense for purposes of this provision, 

means that the guilt of the Defendant was established by r:" 

among other things, "guilty plea." 

So, it's correctly assessed by Ms. Parsons at one 

point. And l would respectfully suggest, Your Honor, that 

this criminal history scare of two and criminal .history 

category of two is very appropriate for this Defendant. He's 

been convicted of two prior crimes of dishonesty. This 

clearly is a crime of dishonesty. It's not.a driving offense 

or some kind of unrelated criminal conduct. To treat him as 

though he were in crimina.·l history category one, it seems to. 

me, Your Honor, would ignore not only his convictions but also 

the consistent course of conduct that the Court has noted 

Mr. Collyard has engaged in of late -­

THE COURT: So Mr. MacLaughlin, are you saying that 

if he had been sentenced on the State Court matter to which 

he's pled guilty, he might be assessed more points? 

MR. MacLAUGHLIN: Yes. If he got a sentence of more 

than 60 days but less than a year and a month, that's a 

Heather A. Schuetz, RMR, CRR, CCI? 
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two-pointer. And it would be a three-pointer if it was more 

than a year and a month. 

THE COURT: And that would change his criminal 

history score? 

MR. MacLAUGHLIN: Yes. It would increase it, but 

that hasn't occurred yet. 

THE COURT: I see. 

MR. MacLAUGHLIN: So he does get a benefit; he's 

sort of capped out at one point pursuant to the provisions, 

that I cited. So, Ms. Parsons is correct. 

THE COURT: Okay. 

MR.. MacLAUGHLlN: Let me talk a lit.tle bit about our 

view that Mr. Collyard should receive a sentence of 120 

months, the statutory maximum. I'm going to start out by 

agreeing that Mr. Collyard, with respect to just the Bixby 

piece, is less culpable than Mr. Desender. I agree with that. 

Mr. Desender was at Bixby, he was there £or a ~anger period of 

time. But to focus myop~ca11y on that piece I think ignores 

the criminality here in some very important ways. 

First of all, Mr. Co1lyard was independently engaged 

in a seven-figure bank fraud scheme at the same time he was 

stealing money or enabling Bixby to steal money from victims. 

And he was committing, at the state level, this felony-level 

evasion of state taxes. So, he was out there committing three 

felonies, ongoing felonies, at the same time. l think it is 

Heather A. Schuetz, RMR, CRR, CCP 
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extremely material and relevant under the 3553(a), the 

sentencing statute, that Mr. Desender accepted his 

responsibility and didn't lie to the Court in order to try to 

get out of his plea. I understand that his conduct was not 

exemplary while he was out, but he didn't come into this Court 

and lie. 

But mainly, let me talk about Mr. Collyard's history 

and characteristics, because I think they militate fairly 

strongly in favor of as protective of a sentence as this Court 

can get for the public. I think the totality of the record 

before the Court, including the materials in the Presentence 

Report, i.ndicate tha·t M:t.". Collyard really is a lifelong 

fraudster. This is not a car dealer, the owner of a car 

dealership who got backed into a corner and decided to kite 

some checks. This is not somebody who, you know, out of 

desperation, out of situational desperation, committed an 

offense. 

It's his way. It's what he does. I think the Court 

is aware, for example, that Mr. Collyard goes around telling 

people, I think women particularly, that he's a lawyer, some 

kind of real estate magnate. There are a number of women out 

there -- and I think the Court has received letters from some 

of them --.that say that, "Mr. Collyard sort of seduced me 

with his claims to being a real professional and having great 

acumen. He gained my trust, and then he stole my money. '1 And 
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there are quite a few women out there who I think are saying 

that. The Gourt, I think, has some of that correspondence. 

So, it appear~ he's really a serial fraudster. Look 

at his vocational history. His father, according to the 

Presentence Report, was a hard working steelworker and 

Mr. Collyard was apparently following in his footsteps until 

a.bout 1989 when Mr. Collyard decided that the workaday 'N'Orld 

wasn't really for him. For the last 24 or 25 years, it has 

been apparently beneath Mr. Collyard to go work an honest 

week. He has been self-employed in various real estate 

development companies for the last 25 years, including, I 

would note, with Tom Petters for a couple years in the '90s. 

To all it appears, his business activities are shot 

through with fraud. And indeed, Your Honor, I would suggest 

that the balance sheet in the Presentence Report -­ and l'm 

talking about Page 12 -­ is the balance sheet of a serial 

fraudster. First of all, it 'shows a sense of great 

entitlement. Gary Collyard, of course, gets to live in a home 

worth more than $1 million. Gary Collyard, of course, gets to 

drive around in Cadillacs and Porsches. And I'll tell the 

court I've been receiving quite a few calls because I'm the 

prosecutor on this case from collection agencies wondering 

where these vehicles are ~ecause they're not paid for. 

I would note, Your Honor, that although the 

residence is worth, according to the PSR, just over, you know, 

Heather A.. Schuetz, RMR, CRR, CCP 
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about $1.1 million, it'S got a $2.5 million dollar mortgage on 

it. That's interesting, I think. It cert~inly smells like 

fraud. I don't know how one, without lying, takes out $2.5 

million dollars against a $1 million residence. That's quite 

a trick, but it is consistent with all of the other conduct 

that we've seen by Mr. Collyard. 

Now, all of this luxury that we see reflected here 

is with OPM: Other people's money. According to the 

Presentence Investigation Report, Mr. Collyard reported that 

he has zero income and that he has a net monthly cash flow of 

almost $11,000, negative. Negative $11,000. You know, some 

people reduce their expenses when they can't meet their 

obligations, but not Mr. Co11yard. Mr. Collyard hasn't really 

worked since 1989. He feels entitled to be well ensconced in 

luxury at other people's expenses. 

His conduct and his nature seems to me to be 

entirely parasitical. I think his interest and 

characteristics, including the fact he doesn't file tax 

returns or keep up with any of his obligations, combined with 

his truly dishonest conduct before this Court, militates 

strongly under the statute in favor of 120-month sentence. 

And for that reasonr You:r. Honor, we'd respectfully recomme.nd 

10 years. 

THE COURT: Thank you. 

Ar.~ there any victims here today who would like to 
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come on up to the podium and be heard? Yourre welcome to do 

so. When you come on up, please state your name and your 

involvement with Mr. Collyard. 

JOHN 0' DONNELL: Good aft.ernoon, Your Honor. My 

name is John O'Donnell, and I was an investor in the Bixby 

transaction, as well as I have a f~iend that was actually 

employed by Gary Collyard who was the whistleblower in .this 

case, that uncovered the case and the fraud that's occurred 

over the past several decades. 

So, good afternoon, Your Honor. My name is John 

O'Donnell. In the interest of timet I speak for many of the 

victims here today. We have worked many years and spent many 

personal resources to finally get to the sentencing hearing 

for Gary Collyard. I would like to take five minutes to 

address the Cour:t prior to your sentencing d.ecision. As we 

have all witnessed and unfortunately learned, Gary Collyard is 

nothing he claims to be. He is not a real estate broker, he's 

not a securities broker, he's not an attorney, he's not a real 

estate developer, a former professional hockey player, a 

taxpaying citizen, or a victim. 

It was all a facade. Gary Collyard has been 

exposed. The truth is, fraud and theft is a way of life for 

Gary Collyard. Gary Collyard has spent every waking hour of 

each day disregarding laws and living a life of lies and 

deceit to steal from innocent victims for his own personal 

Heather A. Schuetz, RMR, CRR, CC~ 
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gain and greed. Gary Collyard uses people as pawns. Be used 

his employees, his partners, investors, his at·torneys, the 

Government and, last but not least, his own family. He will 

do and say anything for his own self-gratif-ication and greed. 

Gary Collyard is not earnest, and his own greed was his 

ultimate demise. 

This is not a case of a one time, isolated, 

spontaneous crime. This is a case of a career criminal that 

has managed to constantly break laws and evade the law for 

decades. Gary Collyard is charged with only two crimes in 

this plea agreement that we see, but the hundreds of victims 

know there have been many, many more crimes committed. by Gary 

Collyard that he has not been charged with in this plea 

agreement and that you didn't see. Gary Collyard is nothing 

more than·a lifelong fraud and serves no contribution to 

society. 

Gary Collyard has made a career of robbing Peter to 

pay Paul. He begs, borrows and steals from any vulnerable, 

innocent victim he can find and defraud. And he continues to 

demonstrate time and time again absolutely no respect for the 

law. Regardless of what Gary collyard continues to claim, he 

has finally been exposed, and the victims and the public now 

know the truth about Gary Collyard. 

Gary Collyard is not a victim. But the real victims 

still have questions: Where' s all the money? Gal:'Y Collyard 
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defrauded hundreds of victims of $4.2 million. He has money 

to pay thousands of dollars for expensive defense attorneys 

and done immediately 

before and after pleading guilty to seven felony counts of 

securities fraud, bank fraud, and tax evasion. Paying 

thousands of dollars of the victim's money 

done was his biggest priority before going to prison for up to 

ten years. Vanity was his first concern. 

This is appalling to the victims. Where's the rest 

of the money that has been stolen? Your Honor, this is yet 

another case of whistleblowers making many personal sacrifices 

by stepping forward to expose Gary Collyard. Please reward 

these whistleblowers and encourage future whistleblowers with 

knowledge and evidence of fraud crimes to step forward by 

sen·tencing Gary Collyard to the maximum sentence in prison. 

Gary Collyard has demonstrated in this courtroom that he 

accepts no responsibility for his crimes. Gary Collyard is a 

repeat offender. 

He was convicted of tax evasion with a slap on the 

wrist in 1998. And he was recently charged and convicted of 

the same crime, of five counts of tax evasion, within the past 

year. And today he continues to deny he has done anything 

wrong and shows no remorse and has not made a public apology 

to any of his victims when he was given the opportunity. We 

have all witnessed him constantly committing perjury and. lying 
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(651) 848-1223 
Heather_Schuetz@mnd.uscourts.gov 



11/15/2813 13:13 3123533381 9122 PAGE 89/55 

CASE 0:12-cr-00058-SRN Document 97 Filed 08/18/13 Page 46 of 72 46 

1 to the federal investigators by contradicting his own sworn 

2 testimony over and over again in order to confuse the truth. 

3 Gary Collyard has demonstrated he is a repeat 

4 offender. Gary Collyard knew he was going to be charged with 

5 securities fraud and was caught attempting to sell securities 

6 on January 31st of 2012 with his co-conspirator, Dennis 

7 Desender, once again snubbing the law. Please make Gary 

8 ColJ.yard pay for his crimes. The hundreds of victims have 

9 lost, $4.2 million and paid -­ and paid dearly for Gary 

10 Collyard's crimes. And Gary Collyard has used these 

11 ill-gotten gains for on the eve of his 

12 conviction and used his procedure as a scheme 

13 and a legai ploy to avoid sentencing almost a year ago. His 

14 shameful actions have been ~~ become predictable. Despi·te all 

16 really hides behind his face. Gary Collyard have finally been 

17 exposed. 

J.8 The victims have always paid for Gary Collyar.d, now 

19 it's time for Gary Collyard to pay. Your Honor, based on all 

20 the facts, on beho.J.f of myself and the numerous other victims 

21 in this case, we respectfully ask the court to sentence Gary 

22 Collyard with the maximum sentence in prison for the multiple 

23 crimes over his lifetime. Impose a maximum fine along with 

24 restitution to stop this predator from continuing to commit 

25 fraud and spare the public and his future victims from his 
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crimes and to promote a healthy respect for the law. After 

all, Gary Collyard is responsible for $4.2 million in loss for 

the victims. The maximum sentence is only one year in prison 

for every $420,000 in loss for each of the victims. 

Thank you. After many years of sacrifices, pain, 

and resources, may justice finally be served. 

THE COURT: Thank you, sir. 

JOHN O'DONNELL: You're welcome. 

THE COURT: Are there any other victims who would 

like to be heard today? 

MICHAEL NOONAN: Good afternoon, Y.our Honor. My 

name is Mike Noonan. I'll try and keep this shorter than some 

of the letters that I've written to you previously, but I want 

to thank you to give me this opportunity to address your 

court. If I may, I would like to say thank you to everyone 

who has helped the group of John O'Donnell, Pamela Hagel, 

Ca~olyn Car~entie~, Roger Henderson, and ?hil Byrge-- God 

rest his soul -­ and myself bring this case to a closure 

today. 

There are many of you -­ there are too ma.ny of you 

to mention by name 1 but they include investors from the u.s. 

federal Government, the State of Minnesota, newspaper 

reporters, as well as those who have assisted us getting our 

information through the proper channels. We're extremely 

grateful to all of you. And I also want to pass 
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congratulations also to the prosecutors representing the 

federal and state authorities. I'm sure this case has been 

annoying as a summer cold. 

Your Honor, everyone in this courtroom is here today 

because Gary has finally run out of e~cuses. He can't claim 

his again. His plan that he 

submitted to you to mentor children to remain out of prison is 

as laughable as him having to give a speech to the law 

students at the University of St. Thomas about -- and this is 

Gary's quote -- "the pitfalls of being a new attorney. 11 

And he's not scheduled for any more excruciating 

today. Y.ou would have thought that a 

former professional hockey player would have been able to 

withstand a little discomfortr but that's all --that's not 

really true, Gary. You and I only played recreational 

broomba.ll together for a number of years. I have known Gary 

Collyard longer than anyone else in this courtroom, unless one 

of his relatives is here today, and I do not recognize any of 

them. 

I go as far back as high school and college 

classmates with him since 1965, socialized until the early 

'80s with him, and then got reacquainted in the early 2000s. 

I thought over those many years that we were friends. I 

quickly came to realize that clearly this wasn't the case when 

on March 18th, 2008, my coworker, on my 12th day of employment 

Heather A. Schuetz, RMR, CRR, CCP 
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with Gary Collyard, made the discovery that Gary Collyard was 

a fraud. I came to learn that he was an equal opportunity 

crook, as no one is above his wanting their possessions to 

enrich his life, his own life. 

This includes both family and people that called him 

a friend. This isn't a person who came from a broken home 

where he was abused, unloved, or unwanted. He didn't grow up 

in the 'hood around criminal elements where there were 

gangbangers that he met on the street every day. Ra·ther, he 

grew up in the same loving, ha.:r.d working, blue-collar Catholic 

environment that many of St. :P.a.ul 's north and east side 

families grew up in. He spent his entire educational years 

attending private schools, but at some point in his career he 

willingly and freely chose to become a criminal. 

Roger Anderson, Phil Byrge and I, three of his 

victims, spent a combined 11 years working in u.s. military 

intelligence with ·top secret Government clearances. We 

learned to collect information regarding enemy forces and 

foreign agents. We were taught to investigate, decipher, and 

detail our findings. Upon analyzing Gary's momentous wealth 

of documents and conversations with many of his victims, it is 

apparent to us that he could be classified as a habitual 

white-collar criminal and a. detriment to any civil community. 

His claim in his last motion of being an earnest businessman 

or person is highly comical. 
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He pretended to be a real estate broker when he 

wasn't even holding a licens~ as a salesman since 2003. He 

paraded himself as a law school graduate, even creating 

business cards for his secretary saying "paralegal," which she 

wasn't. The only law school he probably ever went to was 

while working at construction jobs. Besides attaching 

"broker" and "juris doctor.-ate," he also signed his business 

correspondence as having an MeA, while his self-written 

profiles claim he had four of them. Actually, it took him 19 

years to earn his only degree: A BA in political science. 

He sold investments without a license. There were 

phone conversatipns ! personally heard to clients that highly 

inflated the value of Bixby Energy stock and thoroughly 

misrepresented where that company was standing and where it 

was headed. Gary has never been truthful in any of. his 

business or personal actions or while under oath. We found a 

former employee of his -­ one who he didn't name when asked in 

the deposition, a pretrial deposition -­ who said Gary was the 

most devoid person of morals and ethics he had ever met. His 

claims of unknowing clearly contradict what I would experience 

as I worked two months for him. 

He denied ever having employees, but there were at 

least six of us. It would take two trial court judges and a 

ruling from the IRS to say tha.t We? WQre. He would issu<::: to 

Pamela and me false paperwork for us to file with the State of. 
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Minnesota and the IRS, using numbers that didn't exist and 

never sending his copies to those Government agencies. He 

used to ·tell Phil, Roger and myself that he was having lunch 

often with the former Archbishop of St. Paul, Bishop Flynn. 

But when asked, the Bishop denies even knowing Gary. 

We know that he had three mistresses at the same 

time, telling them he was a wealthy, single attorney when, in 

fact, he was a married father of two. He was even so bold and 

arrogant, he took one mistress to the Lake Minnetonka home of 

another mistress, claiming it was his. Gary suggests that he 

wasn't aware what he was doing. I submit to this Court that 

he is trying to confuse e1reryone into believing he is not 

guilty of these crimes. He blames the economic turndown -­

downtu.:r.n on many of his bu.siness crimes,. but the only downturn 

was in his own pockets. 

Did he ever stop to think about how embarrassing 

this would be for his family if ca.ught? No. He only thought 

of himself, as usual. How does the recession justify 

submitting fraudulent numbers or names to a lending 

institution? Couldn't he have just as easily filed 

bankruptcy? No, because he would have exposed himself as a 

fraud who wouJ.d not be able to use the money personally rather 

than going into his business. 

Gary's crimes not only victimized those lending 

institutions that were too stupid to do their homework, but he 
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(651) 848-l223 
Heather_Schuetz@mnd.uscourts.gov 



52 

9122 PAGE 15/5511/15/2013 13:13 3123533381 

CASE 0:12-cr-00058~SRN Document 97 Filed 08/18/13 Page 52 of 72 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

went a.fter the vulnerable by earning their trust. He was good 

at it, just like his former partner, rom Petters, taught him. 

Birds of a feather, fraud, and manipulation. Gary used to 

voice a few times in the office that he'd exceed success of 

Petters because Petters doesn't have a college degree like 

Gary does. 

Gary at least once a week would claim to everyone 

around him that his wealth was worth 30 million. How stunned 

we were to find that he was scamming banks after assuming that 

he was a talented money manager. He is not either a role 

model or a pillar of society, a.s he claims, or as a father, 

husband 01. businessman. He doesn't believe that rules, lawst 

or even God's Commandments pertain to him. 

Apparently, Gary, when you were in the seminary 

I'm sorry, I didn't mean to address him -- but he went to the 

seminary for two years and learned about God's Ten 

Commandments, apparently he feels that only about six or seven 

of them really pertain to him. Please tell him, Your Honor, 

that he should not spend his golden years living better than 

the wealth or health he took from othe.t:'s. Please tell him 

that his perfectly styled hair, GQ clothes, rich food, 

affluent home, and expensive cars have to be purchased with 

honestly-earned funds. 

Tell him I would rather be the "simpleton" hE! calJ.ed 

me because he couldn't motivate me with money, than the loser 

Heather .7.1.. Schuetz, RMR, CRR, CCP 
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PAGE 15/5511/15/2013 13:13 3123533381 9122 

CASE 0:12-cr~OOOSS-SRN Document 97 Filed 08/18/13 Page 53 of 72 53 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

. 19 

20 

21 

22 

23 

24 

25 

he :i.s today. Remind him I grew up around money and that all 

the money in the world can't buy you class; he is proof of 

that. Let him know I was the first one who approached the 

FBI -­ in Apr.-il 2008, Mr. Mauzy-- when he still was 

conduc·ting his criminal activities ·to .report what Pamela and I 

knew at the time . 

I clearly have never been exposed to this kind of an 

individual who puts himself above and beyond anything else in 

life. The only J.ove he has for himself. He is the most 

dishonest, deceitful, despicable human I have ever met. He is 

Satan personified in my opinion. I ask that you limit his 

freedom to prey on any more citizens. Sure, you have to 

follow the Sentencing Guidelines, but the total sum of his 

crimes well exceeds the recommended term. I asl<: you, Your 

Honor, to rid us of this narcissist for as long as possible. 

I cannot, in my good Christian conscious, see any redeeming 

quality in this deviant being that could justify him returning 

to our streets . 

Once again, thank you, Your Honor. 

THE COURT: Thank you, Mr. Noonen. 

Is there anybody else who would like to be heard 

today? You're welcome to come :f.orward. 

Why don't you start by telling us your name. 

SYLVIA KIDD: My .name is -­ excuse me, I've got a 

cold -­ is Sylvia Kidd. And, urn, I am one of those ladies 

Heather A. Schuetz, RMR, CRR, CCP 
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that was spoJ\:en of earlier. Urn, Ga.r.y and I were the best of 

friends for many, many years, all to find out that he's 

probably one of the biggest liars I've ever known. For nearly 

15 years, he told me that he was single, didn't have children, 

didn't have a wife, and I dated him. He knows very well I 

would not have gone out with him had I known. I feel really 

bad for his children and for now his ex-wife. 

At the time that we met, I was working three jobs to 

put three children ·through s~hool. He knew that I had sold my 

home in Des Moines before I had moved up here, and had put the 

money away for my children and for my retirement, and that I 

wouldn't have to J.ive in an apartment the res·t of my life. I 

trusted him, and I believed that he really loved me. I was 

exactly what he was looking for: I was single; I was very 

frugal with my money, which I didn't have a lot of. 

Just waiting for the chance when he could take 

advantage of me, and he did. He needed my money immediately. 

He had a great, big deal that was coming down; he didn't have 

the cash. Be ha.d $19,000 -­ ox­ 18 -­ excuse me -­ $19 million 

to his name, so he knew I was -­ I could trust him to pay me 

back right away. So, I withdrew my 401k. Thirty days and it 

was going to be paid back, 10 percent interest, which he 

denied once I found a lawyer to represent me to get it back. 

I didn't get it back in 30 days. I didn't g9t it 

back in 60, 90, 120 days. I didn't get it back for years, 
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until I found a lawyer. We met, we discussed it, Gary agreed 

to pay part of it, but I had to pay 28,000 in taxes on that 

40lk because he didn't get it back to me in time. I wasn't 

paid back for that. I had to pay for my own attorney; I 

wasn't paid for that. I trusted him. 

I believe that he was an attorney; he said he was. 

He said he was a financial adviser. Why wouldn't I trust him 

to invest part of my 40lk? He needed half of it; the other 

half he wa.s going to invest for me. He got me into a stock 

account that was for qualified people only. I don't know 

about stocks and stuff. I've never had that kind of money. 

He said that some paper he had me sign said that J. had to be 

making 100,000 a year and be wo~th $1 million in order to get 

into this stock, but he said he could get me into it because 

he had some pull. 

Why wouldn't I want to get into something that he 

could make me all this money? It wasn't going to be illegal; 

it was a company right here locally. Yeah. You know how that 

turned out. He lied to me ovet: and over again, and I know now 

when he lies to me because his lips a~e moving. Everything he 

told me was a big lie. 

I don't know how people like this can exist and how 

many other ladies-- I know of two others. ln fact, one of 

the other ladies read my letter and I read hers, and I would 

have thought it was me writing the other. letter. It was the 
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exact same scenario. And I don't know this for sure, but I 

would guess the money he needed from me immediately was to pay 

off one of the othe.l:" girls. Where dicl. he get this money that 

he paid me partially off? He didn't have any money to his 

name. Go from one gullible woman to another, stea.l everything 

we have, and be on your way to the next person. 

He not only stole my money from me, but what he 

stole from me was my trust. I trusted him, and I thought all 

people could be trusted. And I know it's gullible. I 

wouldn't lie .to somebody; why would somebody lie to me? I 

don't understand where he was corning from. Now I question 

each person that comes up to me. My chances of finding 

another man are probably none because I trusted him and he 

used me. I don't trust anymore. 

Gary does not deserve to be out in the streets where 

he can take·money from us gullible women. This was a lot of 

years ago. I knew him for 15 years, and I moved up here in 

1985. He's just a really bad egg. I don't feel bad that he's 

going to prison because he belongs there. I'm a Christian 

woman, and I believe that he deserves to get what the law says 

he should get, not any more, not any less. But I think the 

law needs to take into consideration what he has done to us 

ladies that trusted him, and I'm not alone. 

And I do have something I'd like to say tc Gary, if 

I may. 
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TBE COURT: You may do that, but you need to stand 

right there and sa.y it. 

SYLVIA KIDD: Okay. That's fine. 

THE COURT: Yeah. 

SYLVIA KIDD: But 

THE COURT: But you also need to speak in the mic, 

so why don't you 

SYLVIA KIDD: Oh, okay. Gary, you owe me a new 

wardrobe. Remember the night when you told me if I could get 

down to 110 pounds you would buy me a1J. new clothes? 

Remember? Oh, yeah, you remember. Well, I got down, I lost 

that 15 pounds, and so now he owes me a new wardrobe. He owes 

me the money that I had to spend for taxes and legal counsel. 

He owes me the trust that he stole from me. I don't think he 

can ever pay that back, and I think this Court needs to 

recognize that. Thank you. 

THE COURT: Thank you, Ms. Kidd. 

Who else wishes to be heard? 

PAMELA HAGEL: Hi. My name is Pamela Hagel. 

Pamela -­

'l'HE COURT: Okay. Speak right into the mic, please. 

And your name again is Pamela Hagel, right? 

PAMELA HAGEL: Yep. I really wasn't prepared to 

come and say anything. However, after listening to Sylvia, I 

guess I wanted to say that I'm the one who went to work for 
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Gary first, and I'm the one ~ho discovered his fraud. And 

same thing: I was a very trusting and earnest person when I 

went to work for him. I listened to him tell people -- he 

didn't send people to Bob Walker or to Bixby. 

He found their vulnerable point, whether it was a 

man that had a baby that was in a car accident that was a 

paraplegic for life at two, asking him,. 11 If you could have 

anything, all the money that Bixby can give you, what would 

you do with it?" And he said, n:r: would spend time with my 

children." And he said, "Bob Walker likes to make 

millionaires out of people. F:tiends and family, that's what 

we're bringing .:i.n now. Come into Bixby~ Thirty days, 60 

days, 90 days, this is going to come to an end and you will 

have those millions.» He invested $100,000. 

Another friend of mine who Gary spoke with -- he 

didn't send him to Bob Walker-- invested $310,000 with Bixby 

because he believed Gary. All these people have lost their 

money, not just people I know but many, many people, 

obviously. And he still denies it. I have been to every one 

of these hearings, I've never ever heard him say he's sorry, 

that he wished he wouldn't have done it, that he accepts any 

responsibility for it. In fact, Mike worked with me and some 

other people in our office. As Mike said, Gary never 

recognized that he had employees. We had to fight to be able 

to collect unemploymen·t even. 
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But the thing that I wanted to say about that is 

every person that came up against Gary that worked with him, 

he trashed their reputation. He called them every name in the 

book. He went around telling people that, "Oh, they were an 

alcoholic" or they were, you know -­ well, I can't think of 

the word -­ a tramp or -­ it was something. I can't remember. 

But anyway, he trashed people's reputations. 

Gary always J.ooked for ·the vulnerability in every 

person so that he could get money from them. I hope that the 

Court recognizes -­ I'm sure you do recognize -­ everything 

that Gary has done, recognize the fact that he has not 

accepted responsibility for any of this. And I hope he gets 

the maximum sentence that the Court can impose. Thanks. 

THE COURT: Thank you. 

Is there anybody else who'd like to come forward? 

(No respons9. ) 

THE COURT.: All right. Mr. Collyard, would you come 

on up for sentencing, please. 

Gary Albert Collyard, you've been charged with 

conspiracy to commit securities fraud and conspiracy to commit 

bank fraud. Based upon your guilty pleas to those counts, I 

now accept the plea agreement and find you guilty of those 

offenses. It is you will be -­ it is therefore adjudged 

that you will be committed to the custody of the Bureau o£ 

Prisons for a period of 120 months. This term consists o£ 60 
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months on Count 1 and 60 months on Count 2, to be served 

consecutively. 

No fine is recommended. Mandatory restitution is 

applicable, and there is a stipula~ion that you ~ill pay 

restitution in the amount o£ $5,672,994.44, as per the 

stipulation. That amount is due and payable immediately. 

Over the period of incarceration, you shall make payments of 

either quarterly installments of a minimum of $25 if working 

non-UNICOR, or a minimum of 50 percent of monthly earnings if 

working UNICOR. 

I will recommend that you participate in the Inmate 

Fi.nancial Responsibility program while incarcerated. Once you 

are released, payments of not less tha.n $100 per month are to 

be m.ad.e over a period of five years, commencing 30 days after 

release from confinement. Your payments will be made to the 

clerk of the -~ why don't you focus on me. I'm sure 

Mr. Mauzy, if he has something to raise with me, he' J.l raise 

it later. Thank you. 

Your payments shouJ.d be made t:o the Clerk of the 

united States District Court of. the District of Minnesota who 

will forward your payments, in turn, to· the victims. 'J.'he 

interest requirement is waived. 

On release from imprisonment, you will be placed on 

supervised release for a period of three years. This term 

consists of three years on each of Counts 1 and 2, to run 

Heathe~ A. Schuetz, RMR, CRR, CCP 
(651) 848-1223 
Hea'ther_Schuetz@mnd.uscourts.gov 
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concurrently. The following mandatory conditions will be 

applicable while you are on s~pervision. Once you are 

released from prison, you have 72 hours to report to the 

nearest U.S. Probation and Pretrial Services Office. You 

shall not commit any crimes: Federal, state or local. 

Mandatory drug testing will be suspended based on 

the Court's determination that you pose a low risk of future 

substance abuse. You shall not possess a firearm, ammunition, 

destructive device, or any other dangerous weapon. You shall 

cooperate in the selection 'of D~A as directed by your 

probation officer. And you shall pay your :t:estitution in 

accordance with the Schedule of P.ayments sheet that will be 

attached to the judgment in this case. 

There are standard conditions of supervised release, 

that is rules that will supervise your conduct. You must 

abide by those, including the foJ.lowing special conditions. 

You must provide your probation officer access to any 

requested financia.J. information, including credit reports, 

credit card bills, bank statements, and the like. You may not 

incur any new credit charge or open any new line of credit 

without pre-approval from you:t: probation officer. You may not 

hold employment with any fiduciary responsibility without 

pre-approval of your probation officer. If you're not 

employed when you get out of prison, you may have to perform 

up to 20 hours of community service per week until you a:t:e 

Heather A. Schuetz, RMR, CRR, CCP 
{651) 848-1223 
Heather_Schuet~@mnd.uscourts.gov 



9122 PAGE 25/5511/15/2013 13:13 3123533381 

CASE 0:12-cr-00058-SRN Document 97 Filed 08/l.S/13 Page 62 of 72 62 

1 

2 

3 

employed. A $200 special assessment for the Crime Victims 

Fund is required by statute, to be paid immediately. 

Now, did I get that number wrong, Mr. Mauzy? 

4 MR. MAUZY: May I have a momentt Your Honor? 

5 THE COURT: You may. 

6 MR. MAUZY: I have nothing additional, Your Honor. 

7 THE COURT: Oltay. 

8 MR. MAU7.,Y: I do have a request for voluntary 

9 surrender and a request that 

10 THE COURT: Let me finish my reasoning, but we'll 

11 ·get to that. 

12 The restitution breaks down as follows: $1,232,010 

13 on the bank fraud, $4,440,784.44 on the Bixby securities 

14 fraud. Okay? 

15 Sir, sentencing is the most difficult thing that a 

16 Federal Court does. And in determining how to approach a 

17 sentence, the Court starts with the Sentencing Guidelines but 

18 does not presume they are reasonabl~. They are just a 

19 starting point in assessing a fair and reasonable sentence. 

20 And the goal is to come up with a sentence that is sufficient 

21 but not one day greater than necessary to achieve the goals of 

22 sentencing. And my view, and I'm going to explain why this :i.s 

23 the sentence that is not orie day more than necessary to 

24 achieve the goals of sentencing. 

25 So, what factors do I consider? Well, I look at the 

·Heather A. Schuetz, RMR, CRR, CCJ? 
(651) 848-1223 
Heather_Schuet7.@mnd.uscourts.gov 
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seriousness of the offense. I want to provide just punishment 

for the offense. I want to deter you from committing crimes 

in the future. I want to deter others from committing similar 

crimes. I want to protect the public. 

And as Mr. Mauzy po:i.nted out; I want to make sure I 

am avoiding unfair disparities between your sentence and the 

sentence of other culpable Codefendants or individuals 

involved in the fraudulent scheme, and that's exactly what I 

focused on here. You 1 ve been accused of engaging in two 

separate fraudulent schemes in this case. First, conspiring 

with Mr. Walke:r. a.nd others to sell stock and bonds in Bixby 

Energy to victim investors by making false, misleading, and 

decep·tive statements. Two, £raudulently obtaining loans from 

multiple f:i.nancial institutions :based upon representations 

abou.t your financial successes, which were patently false and 

at ·tl'l.e same time apparently evading taxes, something to which 

you have pled guilty. 

And the Government is right here, and there's a 

common theme among the victims. You have engaged in a history 

of lying. Not only have you engaged in a history of lying, 

you don't ever take responsibility for your actions. You were 

convicted in 1998 for submitting false expense reports to the 

!RS during a civil audit. You've currently pled guilty to 

evading your tax responsibilities to the State of Minnesota. 

And as you heard from these victims -- and I read in many, 

Heather A. Schuet~, RMR, CRR, CCP 
{651) 848-1223 
Heather_Schuetz@mnd.uscourts.gov 
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many more letters that I received -- you are accused of lying 

C!.nd cheating tor much of your life. 

Now, Mr. Mauzy is correct: This Court needs to 

focus the sentence on this case, and I have done so. But one 

of the factors the Court takes into account in sentencing is 

you and your character and whether or not your actions suggest 

that you are deterred from committing future crimes. And I 

haven't been on the bench as a District Court Judge J.ong, 

three years now. I have never, ever seen a criminal Defendant 

come up here a.t sentencing and fail to at least show some 

remorse or apologize in some fashion to the victims in the 

room, even if you believe, which I presume you still do, that 

you're somehow innocent of these charges. No acknowledgment 

of people's pain. 

That is a serious problem, because what that 

suggests is that you're not easily deterred. And one thing 

that distinguishes you from Mr. ·Desender, aJ. though I will 

agree he's not a model citizen by a far stretch of the 

imagination, he did demonstrate acceptance of responsibility 

and remorse. Big difference. As soon as you were -- as soon 

as I scheduled a sentencing in this case, we started this 

odyssey through the mo·tion to withdraw. And I'm not going to 

repeat what I said here today because that odyssey is 

reflected in this Court's decision not to deduct from your 

6ffense level three points or two points for acceptance of 

Heather A. Schti.etz, RMR, CRR, CCl? 
(651) 848-1223 
Beather_Schuetz@mnd.uscourts.gov 
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responsibility. 

J. hope that this prison term is sufficient. It's 

the maximum I can give you. I'm not convinced that it is, 

because there is nothing either in your life that !'ve heard 

of or anything in this case, especially the way you've treated 

your victims here today, that suggests that you're going to be 

deterred at all. I can only hope that you will take this 

occasion to think clearly about what matters in this world and 

take this occasion -- that is, this time in prison -- to at 

least make the res·t of your life one in which you are law 

abiding, in which you do respect others, in which you don't 

engage in lying, cheating, or stealing. Make that your 

challenge when you are in prison because in our society, if 

people don't take accountability for their actions, we don't 

have justice. And that's what this Court is here to promote, 

and that's what sentencing is all about. 

And so again, ·this sentence is not one day greater 

than necessary to achieve the goals of sentencing, and I am 

not yet convinced that you will .be deterred. You have not 

demonstrated anything to sugges·t that you will. :r: am -- I 

have given careful consideration to what your counsel has 

argued today regarding the disparity about financial gain, 

about whether or not your criminal history overstates you:r: 

criminal history score over~tates your criminal history, 

·Whether there's an unwa:r:ranted sentencing disparity with 

Heather A. Schuetz, RMR, CRR, CCl? 
(651) 848-1223 
Heather_Schuetz@rnnd.uscourts.gov 
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Mr. Desender, and to recognize that you've been law abiding 

since you've been released. 

I have taken all of that into consideration, and I 

will say that I disagree with Mr. Mauzy abou·t your criminal 

history score. I don't think it overstates your criminal 

history at all. The crime that you were charged with was a 

crime of dishonesty, not a driving revocation or something 

like that. And keep in mind that were you to have been 

sentenced in the state Court action before this -- which is 

just a matter of se:r.endipity -- you might even have a higher 

criminal history score. 

But criminal history score of two clearly reflects 

the se:d.ousness of your criminal history to date .. And as I've 

said, there's no unwarranted sentencing disparity with 

Mr. Desender, very significant difference in how you've 

approached this and whether you'll be deterred. Had you 

received three points for acceptance of responsibility, you 

likely would have received a sentence lower than Mr. Desender 

because that would have taken you down to a sentencing range 

of 78 to 97 months, and you might have gotten the lower 

sentence. So, that does distinguish you. 

You have the right to appeal your conviction if you 

believe that your guilty plea was unlawful or invalid for any 

reason, and ordinarily you have the right to appeal your 

s;entence. In you.r plea agreement, you agreed that you would 

Heather A. Schuetz,. RMR, CRR, CCJ? 
(:651) 848-1223 
Ii:eather_Schu.etz@rnnd. uscourts. gov 
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1 ~nly appeal your sentence if it exceeded the top of the 

2 applicable Guideline range as determined by the Court, which 

3 is not the case here. But nonetheless, if you believe you 

4 have a basis to appeal your conviction or your sentence or 

5 both, you must file a Notice of Appeal within 14 days after 

6 entry of judgment of conviction in this case. And if you 

7 cannot afford to pay the costs of tha·t appeal, you can apply 

8 in forma pa~peris. ·And if you establish indigence, then the 

9 Court will file the Notice of Appeal on your behalf and 

10 forward the PSR and the Amended PSR to the Eighth Circuit. 

11 Mr. Mauzy, do you wish to be hea.r.d on 

12 self-surrender? 

13 MR. MAUZY.! Yes, Your Honor. I would request that 

· 14 he be permitted a voluntary surrender, and that the date be 

. 15 September 3rd, 2013. I'd note that the report from the 

:16 P.robation Office recommends voluntary surrender, and he has 

17 followed all the conditions of release. 

18 I'd secondly request that he be designated at Duluth 

,19 at the Federal Correctional Institution so that he may be 

20 visited by his family members. 

21 Third, if eligible, I would request that the Court 

:22 recommend participation in the Residential Drug Abuse Program. 

23 THE COURT: Does the Government wish to be heard? 

:24 MR. MacLAUGHLIN: Yes, Your Honor. Mr. Collyard, 

·25 rs!xcuse me. 

Heather A. Schuetz, RMR, CRR, CCP 
{651) 848-J.223 
Heather_Schuetz@mnd.uscourts.gov 
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At this time, Your Honor, the United States moves to 

have this Defendant taken into custody right now. Now that he 

is a convicted Defendant, we are no longer under the Bail 

Reform Act. We're under ritle 18 u.s.c. § 3143. Under that 

~tatute and under Eighth Circuit law interpreting it, 

Mr. Collyard now bears the burden by clear and convincing 

~vidence that he's going to show up for sentence and by a 

preponderance of the evidence that he's not a danger to any 

other person in the community. 

I respectfully submit that he has no chance of 

meeting that burden. For the most part, Your Honor, we take a 

Defendant 1 s word for it that he's goin.g to show up. That is 

the primary backbone of release under 3143. How can anybody 

take this Defendant's word for anything? Honestly. He now 

~ri~ws he's got a 10-year sentence. Frankly, I dontt know 

~hat's keeping him around. He lives in a house that's in 

f.oreclosure. And although he has kids, his connection with 

other human beings seems to be rather illusory. 

J. would strongly suggest that he is a very 

significant risk to not show up for a 10-year sentence at the 

age of 63. And I would certainly urge the Court to consider 

that he cannot meet the burden of proving by clear and 

convincing evidence that he will show up. With respect to 

dan!ger to the community, I -- even before the preponderance 

standard, how ca.n he establish he's not a danger'? He has been 

Heather A. Schuetz, RMR, CRR, CCP 
(65l) 848-1223 
Heather_Schuetz@mnd.uscourts.gov 
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a danger to the community and to other persons for 30 years. 

He's done nothing but be a danger to the community. 

I would note, Your Honor, that in this letter that 

the Court received today from Richard Scherber, Executive 

Director of Minnesota Adult and. Teen Challenge, Mr. Scherber 

.hates that Mr. Collyarcl is currently involved with our capital 

campaign to raise over $2 million for start-up of our new 

center clown in Rochester. What 1 s he doing out there raising 

money? This guy ;i.s dangerous. And under 3143, he cannot 

possibly meet his burden . 

I would also point out, Your Honor, that we put 

right in oux pleadings that we were going to move for custody. 

He has been on notice of it. I'rnean, you know, usually the 

6efendants say, "I need a chance to put our affairs in order, 

my affairs in order." He 1 s had that chance. We 1 Ve put him on 

notice when we filed our papers a month ago. Please, Your 

Honor, take him into custody. 

THE COURT: Mr. Mau~y, do you wish to respond? 

MR. MAUZY: Your Honor, he did review the 

Presentence Report with me. He knew the Sentencing Guidelines 

that he was facing. He appeared today. I note that the 

t.elease status report submitted to the Court that I was 

provided a copy, on the question, "Has Defendant met 

conditions of release," the box that is checked is the "yes" 

:box. 

Beather A. Schuetz, RMR, CRR, CCP 
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1 He's complied with all of the conditions without 

2 , 'deviation, he reported to the supervising office as directed; 

3 hot involved in fiduciary functions in employment; home 

4 inspections performed at his residence; no contraband, illegal 

5 activity; regular record checks -­ including one done 

6 ~uly 26th, 2013 -­ revealed no unknown criminal history or 

7 pending court matters. 

8 He did appear for sentencing. He knew that he was 

9 going to be sentenced to prison. The question of the length 

10 was only the only issue, Your Honor. The recommendation by 

11 the probation officer was that, "Mandat·ory detention is not 

12 applicable based on the Defendant's adjustment to pretrial 

13 supervision, recommend the Defendant be continued on a bond 

· 14 ~nder the same conditions and afforded a period of voluntary 

15 surrender." I have a.sked for September 3rd, Xour Honor. 

16 He has made all of his court appearances. He's been 

, 17 in touch with me. He knew he was going to be sentenced to 

:18 prison this afternoon. He appeared in this court for that 

19 sentenci.ng. He will appear, I have no doubt, for voluntary 

20 surrender if the Court provides that opportunity to him. 

21 THE COURT: So there is a fiduciary obligation 

22 provision in his release allegations? Is there a condition? 

23 Because it concerns me that there is and he's raising money. 

'24 I canrt understand that. 

25 MR. MAUZY: For charitable purposes, Your Honor -­

Heather A. Schuetz, RMR, CRR, CCP 
·(651) 8 48-12 2 3 
Heather_Schuetz@mnd.uscourts.gov 
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THE COURT: That doesn't matter. He's taking money 

from people. 

Ms. Parsons? 

MS. PARSONS: Your Honor, I do not have a copy of 

his conditions of release at this time. I do have a copy of 

the Bond Report, what was recommended, but I'm not 

THE COURT: All right. Actually, we're going to 

take about 10 minutes. I'll talk to Probation, and we'll come 

:lbaclc and discuss this. Court is temporarily adjourned. 

(Short break taken.) 

THE COURT: M:t:'. .Mauzy, as you know, the Cou:t"t can 

make a recommendation to the Bureau of Prisons. I can make a 

recommendation that he be imprisoned somewhere in Minnesota. 

The Bureau o.f Prisons does what they want then, but I can 

certainly make that recommendation, and I will do that . 

Similarly, I can make the recommendation about the RDAP 

program. What's most important about the RDAP program is that 

they'll ask Mr. Collyard whether he wants to participate, and 

he has to express an interest in doing so. So, I will also 

make that recommendation. 

MR. MacLAUGHLIN: Your Honor, I would just like to 

point out so the Court is aware that Mr. Desender is actually 

at the Duluth prison camp. I just wanted the Court to know 

t~hat. 

THE COURT: Okay. I'm not going to specif.ya 

H~ather. A. Schuetz, RMR, CRR, CCP 
(i651) 848-1223 
H~ather._Schuetz@mnd.uscourts.gov 
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1 pa.rticular prison in Minnesota. I will just simply recommend 

2 something close to home. But .Mr. Collyard, based. on this 

3 record and. based on the recommendation of Probation, I am 

4 going to deny your request for self-surrender, and I'm 

5 remanding you to the United States Marshal today. 

6 Anything further from the Government? 

7 MR. MacLAUGHLIN: No, Your Honor, thank you. 

8 THE COURT: Anything further from the defense? 

9 MR. MAUZY: No, Your Honor. 

10 THE COURT: court is adjourned. 

11 (WHEREUPON, the matter was adjourned.) 

: 12 

13 * * * * 

. 14 

.17 

~18 CERTIFICATE 

.19 

20 I, Heather A. Schuetz, certify that the foregoing is 

:21 ~ correct transcript from the record of the proceedings in the 

22 cibove-entitled matter. 

Certified by: s/ Heather A. Schuetz 
'25 Heather A. Schuetz, RMR, CRR, CCl? 

Official Court Reporter 

Heather A. Schuetz, RMR, CRR, CCP 
('651) 848-1223 
Heather_Schuetz@mnd.uscourts.gov 
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AO 24SB (Rev. 10/ll). Sheet I -Judgment in aCriminal Ca.~ 

United States District ·Court 
District of Minnesota 

UNITED STATES OF AMERICA AMENDED JUDGMENT IN A 
v. CRIMINAL CASE 

Gary Albert CoiJyard Case Number: 12-CR-58 SRN 
USM Number: 08256-041 
Social Security Number: 9689 
Date ofBirth: 1949 

Winiam M.aqzy and Casey Rundquist 
Defendant's Attorney 

THE !DEFENDANT: 

[X] pleaded g~ilty to count(s): One and T~-
0 pleaded ncjlo contendere to counts(s) which was accepted by the court. 

[] was foundiguilty on count(s) after a plea of not gull1:y. 


i : ! 

The defendant is adjudicated guilty of these offenses: 

Offense 
Title &SectiQ!! ;Namre of Offense Eu.dcd Count 
J8 U.SLC. § 371 
1s u.slc. § 371 

Conspiracy to Commit Securities Fraud 
Conspiracy to Commit Bank Fraud 

05/2011 
09/2011 

One 
Two 

· • The defenJant is sentenced as provided in pages 2 through 6 ofthis judgment. The sentence is imposed pursuant 
to the Sentencing Reform Act of 1984. 

0 The dcfcrtdant has been found not guilty on counts(s). 
[] ' Count(s) · (is)(are) dismissed on the motion ofthe United States. 

; 
' 

It is ordete_ii 
. 

that the defendant must notify the United States attorney for this district within 30 days of any 
change of name, te~idence, or mailing addrc.-;s until all fmes, restitution, costs, and special assessments imposed by this 
judgm~nt are fully ~aid. Ifordered to pay restitution, the defendant must notify the court and United States attorney of any 
materi~l change in ~conomic circumstances. 

August 1, 201.3 
Date oflmposition of Judgment 

s/Susan Richard Nelson 
Signature of Judge 

SUSAN RICHARD NELSON, United States District Judge 
N(lme & Title of Judge 

August 12.2013 
Date 

Pagel 
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DEFENDANT: ; GARYALBERTCOtLYARO 
CAS~NUMBER:; ~ 12-CR-58 SRN 

IMPRISONMENT 

; TI1e defen~ant is hereby committed to the custody of the United States Bureau ofPrisons to be imprisoned for a 
tota l tbrm of 120 inonths. This tenns consjsts o£60 months -on Count l and 60 mgnths on Count 2, to be senred 
co».sekweh:, 

[X] 	 The court bakes the following recommendations to the Bureau of Prisons : 
That the detendant be designated to a Minnesota facility to be close to his family. Also, that the defendant 
be allowe~ to participate in the 500-hour Residential Drug Abuse Program offered by the Bureau of 
P·risons it:he is eligible. 

[XJ 	 The defendant is remanded to the custody ofthe United States Marshal. 

I 

[J 	 . The defendant shaJJ surrender to the United States Marshal for this district. 
0 at on. 
Oas notified by the United States Marshal. 

' D 	 The defendant shall surrender for service of sentence at the institution designated by the Bureau ofPrisons: 
Dbefore:~n . 
0 as noti.fibd by tbe United States Marshal. 
[) as notified by the Probation or Pretrial Services Office. 

! . RETURN 
I have dxccutt<l this judgment as tbllows: 

Dcfcndao.tdclliverE:d on·---~----- to ------------ -­

n_---~.____ ....._____, with a certified copy ofthis Judgment. 

United State.q Mnrshal 

By 
Deputy United Sta~~ Marshal 

j . 
. . 

! I 

Pagc2 
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AO 2458 (R.ev. 10/11~ 1heet3 ·Supervised Release 
DEFENnAN1': GARY ALBERT COLLYAT{l) 
CASE NUMBER: : 12-CR-58 SRN 

SUPERVISED RELEASE 
Upon refease from imprisonment, the defendant shall be on supervised release for a tcnn of 3 vears. This tcnn~ SO.!'lsirts of 

3 years on Mc;ll rit'Connts 1 aJtd 2, to run concurrenqy. 

The defendant m~sG report to the probation office in the district to which the defendant is released within 72 hours of release from the 
custody of.the .Bure~u 'ofPrisons . 

. TI1e defundant shallin~t comrnit another federal, state or local crime. 

11tc defendant sh~ll'not unlawfully possess a controlled substance. The defendant shall refrain from any unlawful u~e ofa controlled 
substance. The defendant shall submit one drug test within 15 days ofrelease from imprisonment and at least two periodic drug tesrs 
thereafter, n:; dete~ined by the court. 

(X] 	 The abo~e : drug testing condition is suspended, based on the court's determination that the defendant poses a low risk of 
future sub~tancc abuse. (Check, if npplicablc.) 

[X]. 	 The defetldimt shall not possess a fireann, ammunition, destructive device,. or any other dan€erous wenpon. (Check, if 
applicnbfe.) 

[X) The defendant shall cooperate in the collection ofDNA as directed by the probation officer. (Chock, ifapplicable.) 

[] The dc(-e(ldant shall register with the state sex offender registration agency in the state where the defendant resides, works, 'or 
is a student, as d irected by the probation officer. (Check, ifapplicable.) . 

[] The defendant shall participate in an approved program for domestic violence. (Check, ifapplicable.) 


Ifthis Judgment im~ses a· fine or restitution, it is a condition of supervised release that the defendant pay in accordance with the 

Schedule of Paymertts sheet ofthis judgment. · 


The defendant mu~t'comply with the standard conditions that have been adopted by this court as well as any additional conditions on 
the attached page. · 

STANDARD CONDITIONS OF SUPERVISION 

J) 	 t.bc defendantshhll not leave tlw j\1dicial district without pennission ofthe court or probation officer; 
2) 	 the defct!dnnt ~hhll report to the probntiOf\ officer in a monner 3Titl fu:quency directed by the court or probation officer; 
3) 	 the defendant shhll answer tmthftdly all inquiries by tilt probation officer and follow the insttuctions ofthe probation officer; 
4) 	 tho defeodllntsh~ll support hi.~ or her dependants Sll1d meet other family responsibiliti~; 
S) 	 the defendant sh~ll Wofk rtgularfy at n lawful occupation, unless excused by the probation officer for s cl\ooling, training, or other acceptable 

ren.~om1; . 
6) 	 the defendantsh!tll notify the probation officerat least tendoy~ prior to any chMge in residence or employment; 
7) the defendant sh~ll refrain from exc~sivc usc ofalcohol and shall not purchll.$e. possess, use, diRtributc, or administer any controlled sub9tnncc 

or any paraphe'rrialia related to RllY controlled substances, except as prcscribt:d by a phy~icion; 
8) tho defcndont ~hBll not frequent place.~ where controlled :;ub$l1Jnccs are illegally sold, used, distributed, or Rdmlnistered; 
9) the defendant :ih~ll not associate with llny persons ensoged in criminal activity and shall not a..<~.~oeiatc with any pe~Wn convicted ofn felony, 

unless granted 11ermi~ion to do so by the prob8tion officer; 
10) the dofend~tnt shall permit n probtttion officer to visit him or her at nny time at home or el~ewhm: and shal l petmit confiscation ofany 

controbond ob!ic&~:d in plain view of the probation offiecr.; 
II) the defendant shaJI notify the probation officer within seventy-two hours ofbeing amsted or guestionccl by a law enforcement officer; 
12) the defendant shall not enter into Rl1Y agreement to act as an informer or a spc:cial agent of a law enforcement agency without the pennission of 

the court; and . . 
13) 	 as directed by th~ probation of{iCCT, the defcndant $hall notify third partiC3 ofrisks that may~ occasioned hy the defendant's criminal record 

or personal bi~oiy or charncttristics and shall penn it the probation officer to mnkc such notificntions and to conrmn the defendant's 
oornplinncc wit'h .~uch notification rcquircmmt. 

Page3 
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CA.SE 0:12-cr-00058-SRN Document .88 Filed 08/12/13 Page 4 of 6 

11.0 2438 (Rev. lOll IfS~t3A -Superyised Relel!Se 

DEFENDANT: GARY ALBERT COLLYARD 
CASE NUMBER: 12-CR.-58 SRN 

SPECIAL CONDITIONS OF SUPERVISION 

a Within 72 hoot'S of the defendant's release from the custody ofthe Bureau ofPrisons, the defendant must kport to the 
probation offite in the district where he is released. 

b The defendant Shall comply with the standard conditions of supervised release recommended by the Sentencing 
Commission. · 

c The defendaht shall not commit another federal, state, or loeal crime. 

d 

e 

The defendant ~hall not possess a firearm, ammunition, destmctivc device, or other dangerous weapon. 
. . 

The defendaht *all cooperate in the collection ofDNA as approved by the probation officer and mandated by 1. S 
U.S.C. §§ 3563(a) and 3583(d). 

f Mandatory drug testing is suspended based on the Court's finding that the defendant poses a low risk of future 
substance abtise . .18 U.S.C. §§ 3563(a)(5) and 3583(d). 

g The defendant shall provide the probation officer access to any requested financial information, including credit 
reports, cred~t~c!ird bills, bank statements. and telephone bills. 

h The defendant shall be prohibited from incurring new credit charges or opening additional lines ofcredit without the 
prior approvai o:ftbe probation officer. 

rhe defendallt must not hold employment with fiduciary responsibilities without the prior approval of the probation 
officer. 

j Ifthe defendant.docs uot find full-time, lawful employment as deemed appropriate by the probation officer, the 
defendant maY, be required to do community-service work for up to 20 hours per week until the defendant becomes 
employed. The defendant may also be required to participate in training, counseling, or daily job searching as 
directed by the probation officer. 

Page4 · 
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. ;CASE 0:12-cr-00058-SRN Document 88 Filed 08/12/13 Page 5 of 6 
AO 24513 (Rev. 10/tl)i ~~~ 5• Cr.lminal Monetary Penalties 

DEFENDANT: GARY ALBERTCOLLYAR.I) 
CASE NUMBER:· 12-CR-58 SRN 

CRJM.INAL MONETARY PENALTIES 

TI1e defendantin~st pay the total criminal monetary penalties under the schedule of payments on Sheet 6. 

: ;A'§sessment & Restitution 


Totals: ; : $200.00 $0.00 $5,3-83~0i-4.44' 


0 	 The d etenniinaclon ofrestitution is deferred until . An Amended Judgment fn a Criminal Case (AO 245C) 
will be entered after such detennination. 

[X] 	Tbe defendant shall make restitution (including community restitutiou) to the following payees in the amount listed 
below. · · 

If the defendcint makes a partial payment, each payee shall receive an approximately proportioned paym.ent, unless 
specified otht!t'Wise in the pdority order or percentage payment column below. Howevcr, pursuant to 18 U.S.C. 
§3664(i), all r:'onfederal victims must be paid before the United States is paid. 

See suppteroentaf I}st $5.3S3;014A4 

TOTALS: 	 . $0.00 $5,383,0i4.44 0.00% 
. ; 

-Paymeilts are to be made to the Clerk, U.S. District Court, for disbursement ft) the victim. 

[J 	 Restitution amount ordered pursuant to plea agreement$. 

The defend!Xnt must pay interest on restitution and a fine ofmore than $2,500, unless the restitution or fine is paid in 
full before the fifteenth day after the date ofjudgment, pursuant to 18 U.S.C. §3612(£). All ofthe payment options 
on Sheet 6 ~~y:be su~ject to penalties for delinquency and default, pursuant to 18 U.S.C. §36 I 2(g). 

' . 
(X] The court determined that the defendant does not have the ability to pay interest and it is ordered that: 

[X] the interest requirement is waived for the 0 fine [X] restitution. 


0 the it~tel'ist requirement for the: 0 fine [J restitution is modified as follows; 


•• Finding., fur tho tCI41 :m!n1in1 (lflo.~ ArCtcq1rircd underChapters 109A, 110, IIOA,nnd 113A ofTille 18 for ofTen.~ CMI!IIittr:d on or nftcrSc:ptcmbcr 13, 19941rut hel'orel\tm1 
23, 1996 

PageS 
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: CASE 0:12-cr~00058-SRN Document 88 Filed 08/12/13 Page 6 of 6 
J\0 245B (Rev. lOll I); Sheet6 . Sehedtilc oiPaymcnts 

DEFENOANT: GARY ALBERT COLLYARD 
CASE NUMBER: 12-CR-58 SRN 

SCHEDULE OF PAYMENTS 

Having assessed the.defendant's ability to pay, payment ofthe total criminal monetary penaltie.~ are due as follows: 

A [X] 	 Lump sum payment of Ss,383;0.t4.4if due immediately, 

0not Inter than , or 
(X J in accordance [] C, [X) D, 0 E, or [X) F below; or 
' 

B 0 Payment to begin imm~::diately (may be combined with 0 C, 0 D, or[] F below); or 

c [] 	 Pa.yme.nt in eq ual (e.g., weekly, monthly, quarterly) installments ofS over a period of (e.g. months or years), to 
commence (e.g. 30 or 60 days) after the date ofthis judgment; or 

D [X) 	 P.ayrtlents ofnot less than $100 per month nre to be made over a period of 5 years commencing 30 days after release 
from confinement Your payments should be made to the Clerk ofU.S. District Court for the District of Minnesota, 
wlio will forward your payments to the victim. 

E [) 	 P.eyment during the term ofsupervised release will commence within (e.g. 30 or 60 days) after release from 
imprisonment. The court will set the payment plan based on an asses.~ment of the defendant's ability to pay at that 
time; or 

F [X) 	 Special insln!ctions regarding the payment ofcriminal monetary penalties: 
Wltilc incarcerated, the defendant must make .paymenfs as follows~ If the defendant is working 

UNICOR, he must make monthly payments of at least 50 percent ofhis earnings. If the defendant is not working 
UNICOR, he mus't make quarterly payments of at least US. It is recommended the defendant participate in the 
lnmatc: Financial ::Responsibility Program while jncarccrated. 

' 

Unle..~ the court has expressly ordered otherwise, if this j udgment imposes imprisonment, payment of criminal monetary penalties is 
due during the period of imprisonment. All criminal monetary penalties, except those payments made through the Federal Bureau of 
Prisons' Inmate FinanCial Responsibility Program, arc to be made to the clerl< ofcourt. 

Tbe defendant shali fcceive credit for all payments previously mad~ toward any criminal monetary penalties imposed. 

0 	 Joint and &!vera! 
Defendant a:nd Co"Dcfendant Names and Case Numbers (including defendant number), Total Amount, Joit.lt and Several 
Amount, lind corresponding payee, if appropriate: 

0 	 'The defen~dnt shall pay the cost ofprosecution. 

0 	 The defen~nt shall pay the following court cost(s): 

0 	 The dcrencl!int shall forfeit tho dof¢n dllnt's interest in the following property to the United States: 

Payments shall be a_pplicd in the following order: (I) n._q$CS!m\cnt, (2) restitution principal, (3) restitution interest, (4) fine principal, (S) fino interest, 
(6) community rcstin{ti~, (7)penalries, and (8) costs, including C09U ofprosecution and court costs. 

Page 6 
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UNITE)) STAtES OF AMERICA 

Before the 


SECURITIES AND EXCHANGE COMMlSSlON 


SECUR'tt'fE$ EXCHANGE ACT OF 1,34 
J{e]ea~c Nb~ 70300 I September 3, 2'013 

AD'MJNiS~TIVE PROCEEDING 
DieNo. :j~i544s 

...~ ' . ~ . ' 

. GAJiY A. COLLYAR.l), 

R~spond~t~ 

ORD.ER INSTITUTING ADMINlSTRAT~ 
PROCEEDINGS PURSUANT TO SECTiON 
15(b) OFT$ Sl£CUR11'IES EXCHANGE 
ACT OF 1934. AND NOTICE OF :BEAR1NG 

Th~Securities and E)tch~nge Co~issiou ecommission''}de¢ms it·appro:priate and in. the 
;publi~ inr~ that pub He administrative proceedings be, and hereby ate~ instituted pursuant to 
:seqtion 15(b) ofthe Securities Exdwillge Act of t934,('~Exc~1arrge Act') against Gary A. Collyard 
f'Regpondent" or ''Collya:rd"). 

n.. 
After an investigation~ the.Divis1on ofEnforcement alleges that: 

A,: RESPONDENT 

. . · J. Collyard, age 64, was. thrHole qwner and conttor persbn ofTI1e Coilyard' 
Group, LLC (~'Collyatd ·Group;')., ·a limited JiabiHty·company·':Vith its principa1 pla:ce ofbusiness in 
M:innetcrnka~.Minnesota. From· at least 2004 to November 2007, Collyard acted as· an unregistered 
btt)ket or dehlet in connection with the offer·~~ saleofthe secili'ities ofBixby Energy Systemsi 
!nc~ (''Bi~Y~.. During the relc;want period, Collya:rd was El resident ofDelano~ Minnesota.. He 
~uttentlyt~des attbe Dulutll Prison Camp m.. Dulutb, Minnesota.• 

1 

i. 
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· ill ENTRY OE IBE RESPONDENT'S CRIMINAL CONVICTION 

2. On February 27, 2012~ Collyard pled guilty to one count ofconspiracy to 
commit securities fraud in violation ofl8 U.S.C. 371 and one count ofconspiracy to·commit bank 
fraud in 'Vlolation of I 8 U .S.C. 371, before the United States District Court fpr the District of 
Minnesota in United States v. Gary A. Collvard. No.I2~cr-58 (SRN). On August 1, 2013, the court 
entered ajudgment against Collyatd. He was sentenced to a prison term of120 months followed 
by three yelU'S ofsupervised release and ordered to make restitution in the amount of 
$5,6'72,994A4. 

: 3.. The counts ofthe criminal information to which Collyard pled guilty 
alleged, inter ali~ that from at least January 2006 through May 2011, Collyatd, conspiring with 
othets, and by the use ofmeans and i.n.struxnentalities ofinterstate commerce, used and employed 
manipul~ve and deceptive devices and contrivances in connection with the sale ofBixby 
securitie8,' and made untrue statements ofmaterial facts and omitted to s1Rte material :facts 
necessary1n order to :make the statements not misleBding in connection with the sale ofsuch 
securities.; The criminal information furthet alleged that Collyard, conspirlng with others, devised 
a scheme arid artifice to defraud multiple federally insured financial institutions and to obtain 
money, Mtds, and credits owned by and under the custody and control ofthose institutions, by 
means o:f,.naterially false and fraudulent pretenses, xepresenmtions, and protp.ises. 

UI. 

111 iview ofthe allegations made by the Division ofEnforcement, the Commission deems it 
necessary ~ appropriate in the public interest that public adm.i.nistrntive proceedings be instituted 
to deten:riibe: 

A. : Whether the allegations set forth in Section nhereof are true and, .in connection 
therewith, to afford Respondent an opportunity to establish any defenses to such allega1ions; 

B. • . What ifany, remedial action is appropriate in the public interest against Respondent . 
pursuanttd Section IS(b) ofthe Excbttt1ge Act; 

IV. 

· It )S ORDERED that ·a public hearing for the purpose oftaking evidence on the questions 
set forth fu~Section III hereof shall be convened at a time mid place to be fixed, and before an 
Ach:ni.niSI.tl:in\te Law Judge to be designated by further order as provided by Rule 110 ofthe · 
Commission's Rules ofPmctice, 17 C.F.R. § 201.110. 

IT tS FURTHER ORDERED that Respondentshall fiJe an Answer to the allegations 
contained ih this Order within twenty (20) days after service ofthis Order, as provided by Rule 220 
ofthe Cotnmission's Rules ofPractice, 17 C.F.R. § 201.220 • 

. : ' 

2 
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j\r, 

~~ ·: 

,, 

·: ' 

r . • 

If:g_espondent f~s to file··the dire.cted art$Wet, or faiis.to appear liNl heating after being duly 
notified:;. '!jhe Respondent may be de~ed·itJ. default ·and the proceedings may 'be detertnined against 
.him upot\scfutsideration ofthis Or~er~.tbe allegations o(which may be:deemed ti;> be true as · 
·pr6vided;~y Rilles 1SS(a)) 220(.:f)y 22l(f) and 3l0 .ofthe ·Commissionl~fRules ofPfactice, 17 C.F.R. 
~$ 2Pl J5$(a), 2bL220(f)~. 20L221(f) and 201.31 o. 

This Order shall be served fortbw,itb upon R.espo.ndentpetsonally ot by certified maiL 

.. :· i:$J!'.:~:Ft:!iR'fiiER :ORDERED thattheAdlnim~tiveLaw J~~ge s})liH:issue an i,nitial . 
decl$iOr.t~::iater:than2.10days from the date·o:f.service ofthis Q:rder, pursuant to·Rufe 360(a)(2) of 
the O~ssi9n~~.Rutes orl'tactice. · 

:·.1'.l:itb.e absence ofan app.ropriate·~ver,no officer or employee ofthe Co:mtnlssion engaged 
'if;':.ifi,~e,p¢t(~hnam;e.of in'Vestigativ:e or prosecuii:flg ·jjmctiqns·i'n this or any ntctuaily telated 
pro~mg~l be,:})etmitted to participate~or adVise in.the decision ofthis matter, except,as 'Witness 
Qf C9uns:ef'ih proce:ei:lings held pursuant to notice, Si:nc:e this proceeding_is not '"role mskmtt'·'Within. 
the me~ng ofSection 551 ofthe Administrative Pro~duteAct, it is not deemed ..subject to the 
.provisions of Secticm 553 delaying the effective date ofa:ny final Commission.aetion. 

F~t·fue Co:rnmisal"on~ by its Secretary, pursuam to..~eleg~ed authority~ 

·· ..... . 

····:' '. ­
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Page 2 
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: 

·:rtm/.llF$.\N S.·POLISH;i!sQ: : . 
· mo±t 'fA;~ 
Oi~rsl~~iitEnfo~ilnt 
~sctdtJt~~Eltehan~ Commission 
11·s wiJt:i~ckSon ·Btvd . ~:: ~ 
,suite 9~: : . : ·· · '~ 
'thicag~j.Jii; 60604 

•I ·1. : 

~· : 
:· 

·	 · ·On &~~o~Je R~pisndent; . . .. ;;:· 


:j~R~~Rt;~o~.~SQ~'(Vi~~ter~onb)

]~ 9'j/2~fik~I:I D;tve; 

:~ Eilcn ~dir~MN ·s·S347 


• I · ' • 

: ~! 	 .:" ~ f: : 

/•: ' ; . · 

!Ars~.Presefit:~ , 
· 
Qa.y·~!~~~d (Yin lel~hone) · 

: ' 	 ~ 
.· : · · 	 i 

·.. l 
, ·A .... 

· ·":'! 

.• 	 ; I
; 

i ,•. 

[~. <· ··1;. ·:. <~ .HtJ~c:E~DI. NGs :· < .. 
... 	 · · . ; 2''.. .,. ih.nM~MURRl'\Y~ Let's go··on tiic record.
·•. 3~" ' -~· .,i;...... J~. J .i}; : .. ..' ' .. .!r .~Y~~...~.:J~~J~i ...:. ..., : :. ...:. . : . 

4! '·:.. .:.r: :Mit.Jclufso~: tct me interrupt right riow..· 
. . 5:' ·Iftliiii is~~where I should be talking to · · 

.¢: Mr; CoJI};aJdbotrt wbethetI'm going to tepresmt 
'1.. · 'ntni:or not, l'tri: nbt so·sure that this Is something

I . :. . 	 , 

a thatit wmntet~orded -- Tmean; that's ­
9 ; !jl JUboEMUR'RAY: Cbulclistat'tit, :and theti. 

1~ ~e•Ji'~b· atSrJearances o'f'wh6'.is on the phc:ine eall, · 
, 1~ . ilmJth~~weoitstardiie diSCtJS:Sion; is that okay? 


r ,. r2 ; ' !V.Ut kNursoN: Well;Hbfnk we-· 1just 

·' .. f~, . ~r;ufb(~dido knOw that I have not agreed or 


vr . itor:tmvb'i tlikoo f.d representing~~ Imean;. 

l~··_;· nnyttiing ~~~.thec~ thafdin Mintieapolis . 

i {ES! .. in tliifF~al:blstflct COurt: .. . ·. 


; ~· 	 l 7:,. · · :, · :~~M1.ri~Ri•:Y: Well,'let me · • h~t's go: 
1;e~L oil\ tttd!recoJJJ!ln1d Ml stote who I ani, and then ·. . 
3.:911' :·~d~isiCJ6tBnfcirCcm¢ht W:Ut say who they are, 
;2:0:~ ~-llieh ~o~if: saY. for·thtfiecorCt who y6u nre·. . ' 

) 	 :z··~: . ;Y . ~J1h~h l Willkll );ou WJtY i;ve ordere(J 
~~· ·¥ ts pte•lie.iliHg ~Onferonee l.n 1hls admirii~ttatlve 
2 3 .'broi~lns,i~ ifyoti don't Wl'lnt io participate, 
2 ~ : You !&Ju ~a~:}}bu· do~'t want tb pnrtlci~. All · 

·; .~r .H~it~ : ~ . .\ . '" . . . ,. : . .. 
·---­

,:·2 i~YJ?~.g:e.si :...i l:to·.;:si . · : 

.·· i · ; . • . 

1 .~- I<.NlJTSON: Well, I'm n~t snying I 
2 don.fi~wnni to pilr.ticipate; but Ithlnk·wc neecl sorric 
3 :ki11drofn postponement $o I ean discl.ls.s this with.. 
4 :Mr. Collylird and find &It whnt thi~: ndministnttl'(lb 
s 'henrlns i~ all aboUt. · 
6 I~s ttie Oth~ On.e been nb110doned, the 
t Disftic:itoutt case? '•.. ' . .. 
~ .; rtiDO'S MTJRRAY1:.We're fiot going to·di~s 
9 . ; tM7metits ofanyihing'untii J ~tt\bllsh thohltis . 

1 o ;;. Is ~· pre:.ibeenng l:onferenee helc! l~ Adniinistmti\re ,. 
1l . ProccMfogJ:'if¢.No. 3-t 5448, wi1iCh is an 
f2 · admirii!!tt:rt1ve ~e'edini ~for~ the United stat~': ':' 
13 ~rffie_,M.d Exchruige~ornmi~ion.In the M.ntt~of' 
14 :.. Gb:Jy A. ColiYord; C-o-1·1-y-ll·T-d- anct I¢t me 
1 5 
1 ( 
17 

·1 e 
:··19 

. . 

.. 

20 
2;r' 
22' 

23 
24 

25. 

··. · jUst,~ -"'the ordet: imtitutin~ ~ding)J wll$ 

· i~4 on s·eptembc!r 3rd, 2 003. . 

· .. ·Ok~y. Whdcl& rHave oo frottl'the Division , 
ofBh'iorcemefit?.isthat·a M'r. Jonathan s. Po11sii? 

~ . . . .: : . . •. i 

. : MR. POI:.ISH: Ifis, YoutHonor', and with· 
:inc •• ,;, ) . .!; .• 

Juo<:n::MWR.RAY~·.-t>kay. , 
. . ~·PoLi~H: ;:7 is.Jbu Ta with us who Is 

, ntso.amember of"tlidtaffbfth~ Division of 
~.Enfo~t , ' 

·JUlimiMuRMY: Okay. GoOd. 
', ~· ,·~--~~--·~~~·	 · ·~~ · · ·~--~~------------~~~----~ .. ·· ------------~----~------~ 

:;.; ,':~ . .. . : J { 	 :;= Page ·.3 . ~ ; ·' :~' . . ~age 5~'; .. ;._, 

: J. ·~ndwho re):lleserttsMr. Gary A. ColJYard?. 


2 .. r:..ffi; KNlitsON: :1 don't kno~ if·· I don't 

· 3 r<iiow if-- this is .Robert I(n~oo. l do•h knOw if 
4 .< 11mgoi!t8to berepresenting.him of:not. t 've got . ·, 
s .:· · tO find Qut' ot l~t.~rguess, there's a .. 
6 . possibilitY I will ihhe hearing is gOing to be : 
7 held in MfnneapoJfs. , 
e ···ruDGEMl3RRAY: Well, so;.youbilven't·' . 	 .... . ~ .. ' . . . . . 
9 eommunte&ted With the gentleman? . 

l 0 · MR. KNUrsON: No. Hiaven't l didn't 
11 .'even knOW; ·I ~ gone for well owr a month,. ··. 
12 but- uhtitjust days ago fdidn't even know that .. , . 
13 this heanns{.wai;going.9n:. · .~ 
1 4 ..'. JlJr;dE ~Y,: .Okay. Well, let's~
1s·. M rh~·bcwnning. :.-: 

l6 ·:: ;·: I thb'lk the agency ~on the service : ·:. . 

17 ···list the name ofthe.. i'eP~nt'ative oftlie : . 

18 ' dcfendimt o)' ~'porilientfrom th e.under{ying aetion, . 

19 .so~ Igkc;s~ you:m.u~ hiw~ repreSentedMr. CoilYard 

2o iii·thd &mer.case;. · · ... .. 

21 : MR. POLISft .And, \Yout Honor·· rm 
22 s~izy, thi~ ;is Jon~tkn l'~llsh for the Division, · 
23 ' arnJ just i'~'fllcheCbrd, Mr,'Collyard, himsetf, is 
·e4 partf~ipatmg re'lephoni'cally. 

· · JUDGE.~Y~. Oh,llc:.M ' 
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l MR ~USH: Yes. 
2: ·i: JUDGE MURRAY: Oh,"okay. Well ~ let's.-­
3· ~~ltay. So> tet's-see. ·. . : 
4 . . : ', tOIITnari,oisMr; Kn~ltSoit is it,. . 

' . 5 ; ~kLn-u+s-o-fi?. :You're anatl:om·ey. · ·. ~; 
·.:~ .J.i MR. k~SON:'· Khutson, not ....'Knrlt'soii 

,.. ' 1.' ~~ionoUncing).-. . · · . . . : · 
,i Y: · .~':: ..:a<.'i.: Ji.JDGE MURRAY;·Knutql)n - K.rniik>n.· 
.. . r· J g: ~ J j ~ Ali~~u're"an 8-i:fortrey; right? .;; "' ' 

5 .lo' ~ I !i Mru:KNUf$ON: Yes. . . .'.' . .. .. 
· " :­ d .) !\V JurfGE Mt1RRAY: Ol(ny. ·All iight.

d :f. d; Well, see itwe;.. Mr. COllyiil'd,I .· ·.. . ;J.f 

l 
2 
.3 
4 
5 

· 6 
7 

:.· a 
~ · 9 
.t 0 
:.11 . 

:a~ · : '; ~~logize;~ rdidn't know thcre_'was•ano!hcr Person ·::: : 
··.d •. ~thephone: · · · · • . 
:~·$ ) i · : ·"Mr. ·cohyatd, arc you ptesenton the 
: ~ 6 ' . ~lmi!!? . . . . . .. .:·· . 

i~i 1. :; r~ ··MR. COLLYARD: Judge Mwfay, thisl~ Gnry 
'1:s ~llyard; and Iatn present, yes. . .. . 
1S: ': · · ItlbOE MURRAY: Okay." GOdd. ·All rigtl\. 
2 ~- ·. ;· i •·: Wcllt:let me •-let'!!- we'll try to . 

.21 '"W<e- itoneat a time. ·· . . ' 
:d ::Ji:.. Tl'lis rs the S!CUrlt.ics and Exchange·· .,. 
2~ ; 11!ttinimi~slon·ln whllt we-call a followon'pro~ing. 

~ 2l ' ·tr.s·a type of proceeding wh'ere:thmi has been . 
:~ 2S . Lt\bthcr·action, either a crin\inal or a·ci\'111 action·· 

··13''· 
a · 
15 
:t. 6 

11 
1B 
19 
2 o 
?. i 
.2.2 
t3 
24 
2 5 

::; 1-..J,.;:;""'+". . .;....... _._~ ......--..._ · " -~.....,....
' ...__ _ ~~- --·-+-~-..:·.;..~---------...:....;;...

·. ~: ·. i 'j' .,. ·· Page .7 . 


:. i ' io~heDistr'l~ Court. Mollt ofthe tinie it's in .,. :r 

2 : ti;hedehtl'Court; So'thetimes it can·happen in 8 2 
3·:i Statc·coilif.. · ,· , .. 3 

:4;~; j !:.:.·J.JQSI!'d at,:that ~tnte or'fed~al pi'ior · . ... ~ 
;V ··i~~~. this.~eney;under the securiti~ and § 
6 J.E~hange A~of ~934~nas ihe lluthoritY.'.ta sat1ction . 
7 ' i:h};ersOh based'on the - whnt we oal1 the· · ·· 
a ·b~ocr~Ylhg acilon, okay. • ·· · 
9 l 11! lt Clih take;action ailiinst I\·person.- It 

l 0 i:Bb b9r o:pe,son from' the sec'urities ind'ustty. 
:.1! 1 That's bMicafly what it ean db, and it ~nor®r :·. 
12 ~sgorgeni~fand it can put on a c"eaSe and dEi.~ist.' 
13 • -~ · Now; ifrm s~ng somotbiiltt Wr-oriZ, and . 
1·4' ' Mf.. -~nutSon oi the Dlvlsioifdis~gree$ with me, i~t 
lS '~e·krioY,., tiut tbatrsmy un~ffianding. · · 
1.6 l •; s:O, that's·what this admi.rilstri\tive 
i?, .~ceeding is''ii'll about. · ,. , ·· 
a: j i: What should this agtney do bas~<l oti:this· 
~-9 ~~ iin~rlyingp~ink. There ore two E:eptli'!lte .. 

: ~ci irt~ttors;... tWo separate m~. and it do~n·t' 
i i; ~make a dlftere:tice ff·lhe other'futder1Ying· 
22 · ~ction is~cing apPQ!iled. :This agcnCjr eari·go-oh~ 
:23. :}'~~:Its adnjinistnltive proceeding, whi~h is :~hat' · 
·2 4 ::!t!should do based:on the fact ofthat underlymg 

y_ . ~;S- · ,~-h~tion." ·· 
<' . - ·· ~ ····-· -· --·-- _.._, • ·- . - · -- ­.. 
·. 

, .s 
6 

: 7 
a 
9 

ll o. 
:11 
1Z 
1 3 
14 
i 5 
15 
l 7 
1B 
19 . 
2 d. 
.?.l 
22 
2 3 
2 4 

25 

Pag-e ~-

Now>,J can tum to·.thc DiY.isi~n of 
£nforcement and I CM 1$k the DiviSion of 
Enforcement what.action ore you asiCingthAtdlis. 
COmmission take against Mt. Collyara?: . .. ~-

'MR. POLISH: We are- vOU.:·aon&, we;are= 
.go'lng:to besee'lcins o. bar, an itldllStty Liar~and i · -, ~: 
thm i~ going to be the only rellofthai we are· + i' 

.~iig in.thj~·.t>roeeeding~ . .· ,; :Y . 
. · . ·frut*zn::~Y: Okay..~.So,.you're ~ihg

im iti~usuy bar, okay. . ... 
-"·Mr.'Collyard, da you tcribw Wbat that 

means? · 
· MR. COLL'VARD: Yoilr Hooor, l.woutci '- I ·; 

would·ilsktbatyoudcfinc tbat:formc•. ,. ; 
IiJD·os M'C.l'RRAY: Well1 tdon'tti~vel~7: 

statute'ngbt ifl.fr~Dt .ofme, but under tbe ~- ; ,. 
))oitd.ifank litniute, it's a"'- they broodenea it 
111'\d~r the Dodd-Frank Jaw. lt il9ed to'be <Ne . 
administrlili~e lawjudges, ~e'OfllS WhOha:hdie 
these cases, we- i(We fminH th:it the.sfleg;itlons 
were ~ccurate, if, in·filet;" what it says In:this : , 
order instltutlng,proc'eeding was tme, ~.we . 
cobld bnr y~u trom participation as a bfoker-®alor 
ores an inVOstment·.ltdvi!lor. ·: ·. ·· · 

:But the·Dod'd-Prank ~te bas iitcreased.:;·.. 
, Pagi3·;;9, 

S0 now we ca'n·-:wc can bllr~ou ·ifurn transfer< 
ag~t, municipal seeurlticll dealer, 'l'h'ere'li\:a : , 
whiiie- raft o~ihem. ·There's about six tit seJvctl : ~;' 
categories, ~dwe can issue an·ordc:;;thntyoo, i ;: 
sltoukl.be baiTCd &Om all thtisetlilngs. ... ;·. ·,. · 

.: Now, 1should tell you It's ·a two-piiJngeCI 1: . ~~ · 
thing. The' Division ofEnfOrccmcnt~at.only hai.:to • 
show th!it this undt\'lying a~on did,·'ln fact, · •, . 
occur, whleb is in ibis ease·lf.'s the Ul'1fe'd Stotes · 
Disttlet C6urtfor the Di.sttict ofMlnricsOta, that. \ 
tha1 - thrttthat didn't ~ that that a·atiOTI reo.!ly .· 
didn't ~~_:that.Judgment didn't happcn,cand.i't has ; :. 
lo·sliow thafthat -that a¢tlon and the public::··.. :··; •· 
lnteteSt indicntes; It's n<>t just'theactton, -~ : · 
itSelf. It finS to be the pt1blic intct'estt .that -: ..... , 
!hat tho pt.lt5lic interest based on lho.t action: 
lndicaie.'l.thnt the Dlvisi6n ofEtiforcement s\mutd ' 
gbt the rdiefitrequests. J ~ 

Do you understand that.pait;Mr. ·· ! 

Colly~fd? . .. . -'·' : 
MR. COLLYARD: Gary Collyard. I do i 

believe.I understand thm. . . ~ .: ; 
JUDGE MURRAY: Okay. Now, the ·• o'tlc of' 

the- ., · 
:MR. ~UTSON: . This is Mr. Knutson. 

3 ( Pages 6 t~- ··9) 
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•; 

';-:. .~ ~ : 
y ;· ~ 

f ~ .:; :~AAt;TsON;.,You know,thenth(!thibg. 

'. 16 . 
11. ·i, 

:1~: ~ 
~s: 

·•'·" 2o: ·. 
: .;! l' · 
~ :2·2 

2·~~ 
, 
. 

·;:~I 

._..·-'.:_:;__; :!' 

· ~;;; 1•·.. 
. : :: 2 

3; 
4• 

. ~-
• ·~. 

7 
B 

• 9: 
10 . 

~' -1 1~! 
a:~ I 
13t 

' .'1 r 
~ .5: 
n · 

': .1 ~ I 

•' l:s 
lS 

... 2tr: 
, I 

· 2f 
. 2·~:; 

:.· :' 

~ I:.:: 

l 
~~ sa~ing this is a deMvo hoarlng .. 

n.:>w? : · · · · · . 
:; . ~EMUlUtAY: YeS, yes --hnean, J'~ 

nQls!lyin~t~is is~fi hc!U'irig, this is a.pre.,hearhlg
1.-t­

.cohf~;~~H: Your t.Jonor, ifwould ·be-~ 
s01l)i:~ r~tt~gize: - · · ··· ·· · · · 

, . 9 ;; iliitt~~ts:00:1bia:i:brduglit here, the adriiihisthmv~ 
l @: .·: 'proceeditt~:~ga.~hat Mr. coliyard~ is•this:- is' this 
l i- de novo s~[.thilt '-'- tbkt we can prov(jo that - t'hat,. 
1~ · · he tlidrti,td6 ~.What theytte nlieging from scratch'?'' 
.d ; . \'-..l1Jtki)'HJ'tJRRAY: NO"; because there'h. 

·' 1l .theorjr in{fh~iW.wr!tt!lcif cbllawal ¢Stoppe1;<an<i 
, !_5 · ~¢611~1:i:~st6p~l theacy says:that'yoll·cat'lnot 

rJ.in:is~w»at-hM Beert ni.igated,before; so -- / 
·, • Mmmwtsoif: tt hasl'l't'been Httgated. • · 

Ti1ni'iili~~~blem. - . · · 
~- · ··;.:.rt¥ddk·MURRAY.: Welt; it-says he~ he: 

· •h~sti•t·ti~ latigated,~iruse ifhe...: io~k at the :. 
order ¢f:~~Hn~C It.say$ he pted,gtiilty~ . 

. · j : MR~~;~ON: Well, butihat's what .. 
th~·~~:tYfit~·-~. it \vas b~~ o_1!~ ii::wasn't. 
~:d~n f1hrr~~g br anytbmg~· Ther~was•no 

· .. ·dJ l' .·. · . ,Page :tt 
·· ·•cfu'~~-~y: ·Ob:wetl r'~l~tmeti:y · 

t~'c~af~ ft:ili you. • .:' . . ' , · · · . 
:.:.· t-do~-~il.~etohavc1h.efaet5:·nave · 
t~ haveth~~tt\dtif1ai iie:pl~ guiltY. !fhe:pled 

. 

··h i ·:is it' ~n ffie· t,~b~J-!ci'mte~st tb bar iliis individual·. 
2} troirtthe'st~~~Jties·industry. ·•. · 

; 2:~ _! .. . 'oMs ~*t~-.rttnk~any.!«!rise to·yolt, Mr. 

. guiltY 'to oi'J:eieouftt'o}eonspimey to commit . . . 
•secUrities frall"d in vidliltion of l8 trsc 3'71 and orte 

sc'l1.!'l:!nbedt~:~p(I$6n tt\tm of'i20 motrths fOllowing 

.eourit crt' c-oh~l~ t~ colt!~it bank 'fraud in 

.violation6t iS USC 371; then that's enough. 
.~ : Thi~k~ndty ~rute says that if_·· · 

ilititcis brid~ aiiindingofguilt-and..;. has·he · 
~- been:..lyi!s itt~;en~~ajudgtrt~~ H6·was · : . 

th~ :Y~ ~f;supervisM :relief in:·ordeno inake . _ 
'rCstltutlbii dWJver SS'nullion, io 'llie securities 
stntdre says\b\isei! on that · · · · · • 

i Now,jyPu &m•t rome;~ here and~. · 
well, that•s:ifJHrocJ.. I mean, ffthe Division of .· 

. ~nfoi'thtb~r\gWe~ me a e(lriified copy 6riflasi( 
. for~:yootb'tlll<eoffidal riotice~ithatalidT-goon· 

CoiDtLiiik drt~ l' lobk ibtp ~nd I find out that it 
fsArt-.f~~;~~: theil 

' the issue i~ this ~se· is ::·· 
whether bbsbcl·on that:~ that finding by the ·court 

· 

. 

. 

·. 

5 
6. 
-j· 

8 
9 

:1.0 
l i 
l ~ 
13. 
14 
15 
16 

21 

.~2 

2$'. 

Page 12 ~ 

1 Knutson? 	 J 
2 . ~-'KNuTSON: Yes, it-docs make sense.. ~-
-~ 	 _.·,And·whatyou're•telfingme is, is-that 
4 • there:'lsn'tgoing to be:any hearing on this 

24 
25 

. unless-· unlessl'cdn somehow •• and maybe that'a ' 
wb~t rtt be :willhlg to do~ that it isil1 t iri.the 
pilbfic intereSt to do this against ·llim, and I- -• 
•obViousiy rni self--.'llirvirig for Mr. Ccllynrd here, ·· ~ 

. :but ibs~'t·in ~;pul}flc iclerestifthey: would 
bar him on this~:;That's my nndeistandfng. . 

run& MURRAY: Well; there is·· l'will 
go;io ~etevor yon··~ and I wili hold a:hcaring 
iftherc~kre material f~ at illsu~. 

tim not gbing to hold bh~rittgjust to 
listen to argumbnts, because I can ask f-or mOtions 
of summa~ di~pbsitidn artd haVe the Divrsien file a 
f)iotioh and then hive 'you reply to the motion and 
then the Division·fites·:i rebUttal, Jcan do it 
all.on va:Per fr'there are rt6' materiai facts. 

··.· Xfthere are tnateriat'faotsin dispute, 
tbcn.'t bav~to gotomeplacc.imd liold aheudns, but 
Idon't kno\V,wh&t material .:..,you 'are""' are you 
disputirlg that thisjudgrilent was- entered on . "' 
Ati~s{~st, Z013, entered a judgment? Are you · 
disjilitihg,that?,.: 

· ;, ., ·· . .. . l?a·ge :1.~ 
1, :MR.·KNUTSoN::·No,-~f-cou·t!le;:~ot. 
2 ·. ~B:.MT.JR:R.AY: Olt>· wd4 okay. 
3 . So;thtrt'swhattbeOi'der'institiiHng .-· 

. 4 prod'eedfrtg alleges, okay. :And ifthats a-given, I 

s can+: you oan'.._ rcan_:;.. ihave to· @vc-:t~ve to 

6 the blvis'ion to file !rmotion-for sutntni:lry 

7 disposition. . ·. . . 

S. H~veyou trtcrl to tlilk SWJ.ement wttb 

9 -: t!u!·plvis1onatall, Mr. Knl11son, or Mi'. CoiiYI'ird.· 


. 'i 0 . have.you -.or> l'.guesll·;.,. I d6n't know· when....: ... 
ii wherewotild the•negoti~tioos be, btit hmic you tried 

12 . f6•tafk to them atall?· ;· •, , 
·13 · · · ~-K'l\llJTSONi Yes, l\.vol.lld lmvc·said · 
_.i 4 sometbirig<oomc time ago; but it was -:there' was no 
.15 P,oini)n Mr. Collyard;si~rig ihiifi becailse it will · 
16 Jilst .give an incomplete to what they're 11sking for 
17; now, I think,':in for what they're aSking fol'''i:low. 
!a ·s-o;ihat!.~~_kindofa·,.;.: · 
.19 .._, · JtioGE MU.RltA:Y: So;. you're ~aying-fhnt the. · 
20 ··argilmems tbat.you would advance to mei-that-'Ws 
· 21 .. , not in flie ptlblio ltiterest'to grant tlte'relh!f · . 
2 2 requesfed, thoi.the Divis.ion·didn't think they·were 
23 · per.sua:;lve? .. ·· . > 
2·4 · . MJi; l<.N&.r.SON! Weti1 no; of course, l ' 

.. 2 s~ ~~~·i.m_~~~~::~3~~-=~~~ -~--· ... -~ ~...~.:_:.,~-.~.- ...J,,w ··-~~ ...............--....--... ~-~.~ .. w owo 'r ,,, 	 _ 

· 4 -~(Pa~·es·~-~:·ta i3)

: .·~. . : . ~·. '1 .·. 

l 
i 
J

l 
' 

.. 
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, 1 j ·~: Yooknow; this is ..:.I undtrstal'iCI tljih~ 
 1 decide it 6n pilper. 

' 2 DCI you hav.e a problem w ith that, Mr. . , . .. 
3 :sbmebdtly. gi~s inf6~this,· so whtfi you talk a~ttbis 
2 1J>l'etty f~t. rm a pretcy quick stUdy "Wiled ·. 

3 Knutt;on and Mr:Co)lyatd? , 


4 ~~pf'O?rg lblrig, the TII'Si tl1_ing wheti'you·got 
 { ·· MR·KNliTsON: No, l don't have a probl~rii. 
~ {it!lio--·.and.t ·ul)derstand *"ttt collateral estoppel s Gai'y,l thinlc that's really me only shot .. ! 


6 :·li~} ~6o• but it's -:you know,. I've done«lot cf· ·:: 
 ~ .weh'avc at iliis - I mean, I don't mind say'ing · ., this. · .. .~ . j~l\(o court stlllf;'-btit rm.just lookingfor.T" and 

8 ~iJltnlnk~ine!!d,~postpODCI'tlcnt· -1 ~~,11fey bj(ve 
 I g .rtJorit Mt..J'RRAY: t:istm; let m~·:tellyou, ' 
9 J~i ~$- fjrst ;Ofall, JWBS!teaded· up-~~~~to : 9 I'm an old1ttly. r ve'hntiafcd a totofthe5e · 


16 d~sett:.osry~ aria men - and thtn I :ci\U&I and· . 
 ·l:O oa9es. Your clifutces of'Jirevmling.ott'this are n¢' · 
· i ~ :.~f'~und.~ut~~ Wu.c;n~hhere anymore;ifhat:he had bte~1 p vOJ'Y goOd. PcO"ple J()Se tltese kinds of"Cases·~ .. 
: 12 '· !trnnsferredlo South Dakota --\vbetc Is it, YanktOn 1:? of;the time. ; . 


1B: . W~'rc1tt ncjw? ...'. . · · < ~·3 . Now; it's nOt to·say it's - jfs sign6d,. . ~ 


1~: ·1· ~ · MR.COLLYi\RDr:'fhat'irrigbt,'Mr:Knutsori:i 
 !·i~4 .scatei:l'andilellvcrcd, bUt rm just tetling~ou. ydo. .

:J:s '' 1 f. ~.KNUTSON: -i~.-"So;m~bei":fu!.~to · 1-:S have ~u~ill-y~u riavdtr uphill"sttuggle. 
· 1 6·1jg&there'f~1oget thwe-and sit:CI~wn wltli hi~ 16 :lfy~ bave1aa OpPortunity ro·go oitlme, . . ' . , 

l 'J l~Cf ....;·b1Ji1 mini< we need a·p'Oiltp(ihentent;i'btrt J:· 17 you ciin go·onllne''a'l'ld lbok at ~orne-ofth~-e ~ : ·. 
'· a· iwbulalil(b to;._ ifthi~ is a tw6-prbngthing, I . 18; ~rbecaus~ this fs not en-odtl ball caSe. ·.We ··: · 


'1 ~ . ; i~tiufl"ilikkto·soniettow make the argmnentso·that__. ; ·19~ ~ these cases-aJJ the time Wlicro gomcbbdy i~ 

; :~0,2 o ·itfiattllillisn't in flie J'Ublic interest. , .. oon'Vieted·andthen the agency tries to do tlie 


:~J. .: .; ~·· I:eottaittly"knOWtbat a baekgl'oi.ind ofaJr 
 ) 1 administrlrtlve proeeedlng. lt's·tfle waY the 
22 .!ot1bis from i ·&om..ieading the Stuffon ..:.you· '-2 ~atu~es· are set up. .. ·•. , 

2 3· :j~, .ordbe--you know, the ea$e in·- iu: · . 
23 · But .. so, there are loti-of !lii'nilar :'£· ; . ·· · • 

2'"4 ,.ll\llirtheapolis, 11.0t1he crimit1irl case, but the civil '·· :.: .?."4' ·cases.to tfti~<sne is what I'm trying to~o:ay;. . 
·:zs: ' j$e. .: ·· ·. ·· 25 MR. KNUTSON:{In m)r· ~stirriatien; n,~IWY 

.·1· .. . . -· ..• . 

· · .· J:,l: Page 15 :;· J?iigi:!· 17 ... 

.:1 :~ I:: ·MF(. CdLLY.ARD: Mr. t<nutsoii, T'\ie been h;:: ~i th~· wayttfoy wouid besimiinr, even ci~e"tO· '*ing; ' 
~ . ~sdlithly.cllnfirfement,.so 1-havt:'hotbCCii able t6: · ·:·· 2 sirnila'r'is·if:.. ifthere Wa.<m't·any kind o(' :;. 

3 i~acii dut'aod conimunicate With imyone·b.eeQuse - . ' 
 3. hearing that tne·convicted peisoo- this i~ a t . · 
'4 ~ { . MR. KNuTSON: Yealt; T'!l reil.you•Td6n•t .. .:: 4 ~lc ~~·aniiknowlhoy speri~ a lot ofmoneyj.anij 
·5 ,ltchow Wb~i ffttrtfs alf~bout Oithtf;· o~, hilt ru · · 5 I-"'*itldv.rt. ·Mtles, ifh~ w~ t>MbiB caJf1o ~ : ' · 
6 Jt4ik to you·abOut that wlien ·l talkto you. · 6. bec~i.lse he ·~resented liim;·~nd i: don'tbow.i'( 

: 7 '~ :; .i'uDGEMuRRAY: Okay. Welljlettne-'~let 

9 

? thcre':i":.stilhOn1cthinggoingonthere,bUtit's : , 
a 1mb sai'this~. : 8 one tliingiotelf me there'sa bunch ofcase$; bUt' 

1 ; ! ~at if•• jJSt from ~llfyou all . . :9 ,:· nn5thcr lf'thos¢ cases wore basod on wbcro the. . . 
1 () ;: ~~~ed·do.riitsei\Vhllt purpose would be" .serVed •. 1!-o ~Tsoil 11Ctdally erttt~· trial Ond ~he.-ewas· ;; :. 
·1 1 · JW.a·heatlhg,.6eeausc-·1 doo't·knoW, yoo knOw, what il.. testimony. , · . ' .. ; . . 
12 1rdhd..bf~Videnre.i w~uld get ifI'm not going to · . ,12. ·· · JUDGE MURRAY: No, no, there ·ate:n~ -~ 
1~ · ~t ~you ;:ati'f clony the facts is wbat;itCcm!~· .. '13 ro~t ofthem afe oot: Most ofthem are'~thei: · 
1:4 !d~ to it seems to'iite, so whatlf'W"e try to do ·. 14 .guilo/ pleaJi,or ccsn.~t ~-I ~ean. they!rt!'- not i ; 

. 15 liliiS "on:'in6tioh'? 'W1iat ifi g:ivldeave<to the ' '• 15 guiity ..;_ J nienn, th6yre' not •.:.·and once in ~>While 
1k /I;!visi~n ofEnroreemdnt to 'file a 1t10ti6ii fol:' · 16 welll·get ajurftri~; and tfiere.Win be ti'foliow'i, ,. 

117 ~miu'y ~spilsitfOn Which is amoti011,ttiat-s·~ 1'7 : oo"pr&e«<ihg:ba.Sed oft njury verdict, lfui J••·you '. 

1~ ~~;~re ito lii~ter:llil:facts; ~d tl1'ey'sfi6utd~et ' · :):8 knowj 1 dQn't .have im a-cc\lrilte's'tlrtistie, but 1can ··. ' .. 
1i9 ~t"ltiey:.WiiiiH6 get for the'reas6ns tliat they_ say . 19 te"il yoti ht my·OJ)inion mOst ofthe follow on ·· 1·: :. 

20 ~a:te~theVa~: . · .. ~. ·:. · ;_ ' 20 proeeediliS9wc~atoverli'~~itlirtnthisott~ ·. 

2i ; ::·! L· And !beil Yblli' Mr.'Krt~M or"Mr. · .:. ·. I ;t:t ·:: Now;'"alot ofthctmnii civil.. ibis is. . ! : 


· 2 ~- :/&Jiyard, Wilt l1ave ati opporiunity to reply bitck tO ' · 22' basedbn·an·undcrlying criininal c.aSe; Most ofthe 
· 2 a .. ltok, tl\'6, ti"i\ciet .ihe;r'utes tne mliker oftbe·mbtl'ort . 23 o~ we get·arHollowing a: civil proceoding Wil~ : 
~4 · ' !ht4 the-~ has the O'ppoitunityt6•get t ebt,lttat, an(f 24 :the agencysays that tliis person has beett-~found . 
.2~ -~~.r.;g& tlro~e •• ~-~ ili~e l!fgumenti~ anlfr. · .25 gliif'ty'· in ·the·clvil jm,ece-dlitg, illc.tt. fuey · . . ; . ~ .If 

5 ·(Pages 14.
. 
· Uf 

! 
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·· 

·1 

k 
·::; · · 

i·i:. ·· , 	 !?age 

)3. . s.hJ.uldt~t ·t_-~tc ~\ibj~t ~ an· lnjun~ion, and '. 
t~ . . theY,shbU!Uh~t.b:e a!l~ed in·the seeuntles · · 

. ~ :.··• induStr:Y:~J:men!t, I_O:ob- ~ook up ~~-sanctions 
.k •inthe ~tics aiJd Biehan~,Commtssion and 

:· b 
·6 

-~ .-. 
' ~ ia ~ 
·;:~ 

.. 10 · 
.• l} 
; 1:~ · 
:13 . 
:1l · 
:H 

: ··i ~ 
. i;? ~ 

..;. . j1:~ : 
l9. · ·itesportdent.-. ·. : · .· · 
2ti JUDtllf. MURRA.Y: Yes, yes. we'll have to 
_2i get#:i> tttat, ~db.. . ,. -: 
;z2 . : r:~!OObody!basgotariy·ofthese.· •' 
·~J · . :, ve pvt:out in·tliis ease; ·.~rdersii
i-4 ; t-.iS:i' · ~-: N~; : '. _ -: . 

- -:-" : · rtMVRRA_ y_,_w_e_ll_~ 2_s-:-'-_...-""· he t_om _Ii_ncs.._2,..__~~..:-""'-_· ··-.....~.... __v_:·_o_.ko:_ ,fim,-'et'--s_:__r_ ;W_l\cn_t.......... ......m_is_si_.o_,,._P_uts_d_caa_< _o_n_,, --iJ't · ·~:·. 
;:;!":' : ;~ j .i · : . . ·£1a9e 19 	 ·!?age 21 · 

.· 1, . :.S~t!tl1e.t~~:~i~ht, ok.ily; we ~oi .. tociay is . . 
. 2•{ 't!te f7u\:-l'i~iilk it is·ilie: t7tl1. Ok·ay. So, ... .r .we•Wgo;ulltH- Jetrnes¢eM~October, . .:.. .:' 
~ 
? 
~ 
{~ ·· 

· S' 
;;9 
.i_ 0 
:t; ll 
d	 . 
d 
lfl: 
1~; 
1G! .. 
1': 
[6'\ 

. 19; 
:2oJ:. 
-2.'iJ.: · 
22 

~~-	 2:3 

~gli! rJlYouitLtnaa whole-:lot orcases·qn 

tfi;~; · · ·J 'f:.. . . · ·. 


· -~ ; But~~. tl:lat's...;..'tJiafs not here.:. 

·gett!Hg·ikbclhhei:·heib'rrotthcrc. · . · · 

·· 


.. 
·., Lilt fu~ju~ as~ the Di.Yision of . ., · ·, ' ' 
::ik~'tiftt· when ~ yc,u lile a motio~~or ~irlnmary 
·di~c)sirioil7 ·: . .- · . ; ..: • • . . 

:· MF,j~bLJSH: V~urHonor, would it be .' 
_IIPJ)ropl'iatJ lfyou gove us ..:.:· eould we -!rave ai'llooth 
ro do !io1 ~r; i ~: . ·. · . .. .. , 
:· ~ol: .MiliRAA.Y: sure. ;' .. 
:·•. MltJt~.(:>LlSH: That would be gre~tt. ·.... 
. _;rhebnly·-:th~: onW~hingWewoi.tld . .· '• " 

req'~ ii.Jrdspoosc /)y Wily of. niNfilsWer t'rom the··. 

No'1bm.be_~ HWe'n gh1e.yoil-to li~e· --whifabOut 
.the J:Sth;;~s ·oo a Friday; the 15th ofNovembel'; 
' ts thatoklif,?i• : . · .· · ·· . . . ­

.·. ~-/rousii: That's fine, Your Hono'r. · 
Thankyo~.l-- 1. · · . 
~SMURRAY: Ok!\y, So, the Divi:;idn er 

Eilfor~crtt~ttls g61ngko tlfc- and J'rn giving th'om. 
hmVe t6 flle a;motion \cor 8tJmm·ary dispOsiiion by .· . 
tlie·i:Sth ·i>rltovcrttber.· _. . . . 

,;· NoW/.~ve·got-·~ow;we'rcgolng-to ' , · · 


hnve a ~·em· witb yCiu. Mt. Knutsoh and.Mt. .. 


lib
11 
i2 
13 
14 
is 
'i 6: 

n : 
l a 

', 19 
2b 


.2i 

22. 
2 3 ;. 

9 
. 9 

·. 1 O·~ 
' :11 

12 
ia 

· 14 
·coi!yattq~u.ore,we'te:..tunning ... it's:going to :. ·.-' 15 
tu6'ifn~ci·~~~l\~.lid8~ sea!lon, on'd Mr.. Collyo.rcl<ls 
(:JistlmM-roiJ JO.tr:Knu~. . . . . . . · · 

,. · .'So;~a\ de)·ymj thiilk in time .... how much 
tifne·dO yf,t}.i.: ·. ~ · · · . · ·,-. 
·: .:·MR. 'K.~UTSON: We"re_gcjing tO be in 

VirSfnia duti~g a laii:lfD~oor, eSpecially. 
nrouiid'Chn\i~ii!Jti~e; My wife is Otlt there n6w, 

j)llttof;th~~b~~oti I:~IIVen't been ~le "-- that.l . 
2~. ; : di~'t. SeC~t~ratt¢J' js;j WBS..gone. '. . : 24 
~~'' : :. . nm~~MtJkM.Y. E;a~ou-:- ··· ·•· :· 25 

1B 	 ?age 2·0 

.1 MR.:Kl'fuTSoN:· So, I .woul'ii like tO haw·· 
. . 2 :: I wotii~ like ti> have where:,{ don't have to have 
, 3 someHung·done,. you.know, o1i Chri!ttm.ns Eve -or 

:< q sometfung: · . : •·· ··. .. ­
S: : ~· .rl1:DGE MURRAY: I agree<witb you 
6 cbmplet~ly. ; ; ·• 
7. Well,.haw,,~ides lt $9ut\'ci like - .oh, · 
a goSh- do you Wando..g~by the·CiiriStmas holiday? 
9 .. MR.,kmtrs¢N; Y~. .> . 

2 4 •:.. anothdi-inir'edient; .. .. , :. .. 

. . 	J.: : ··ihc!~.eases. though, rcan•fgive every~y. you 
2 )aloW, nJt·me.timirn~\ttorld. .. . · •· ·,· 
~ .:_ >·O.kay~.So~;We'W got the ..... We'V~·got lfle, 
~. ··riivisiofi-tillng oi'iNOVe!nbct•l'Sth: We've-got the 
5 Respondtnt replying.tly tlie lOthofJanuary.. 
6 · And·whatabotit thb' Division's rebuttal, · 
7 ;:· do i-have a~.dme'tor thl!t? . . 

16 
.. 	 l 7 

18 
:19 .. 

· ·2o 
·21 
2 2' 

: 23 

.J\'.J]jQltMTJRRA.Y: -Okay. Wellf.~at ifWe: 
Sliii!-· beeau~c tbiiiis~ii-~iln·urtU!lllnl easc,.I 
g~ss,wh·atifwe said rii-lti(Uice.Jan1lRJY lOth · 
which: is a.Frii:Jay? That's a long ti'rrie. 

. -h~~er iio ~nt, because.l'm gi:viltg·yOil 

Jongehhaitfht giving the:riivisi6t1; but it seents 

tb me Yt?uve;,gc;rl.n unusu!it sitUation ltere.... . 

. W:tiuldthatbea~blewithyoutiow,the 
1Oth ofJanuary?.'.. .- . ·._ · · 

·:; MR:~.N: ~Yes,· itwill,but,you. · 
know, \Vhen yottsay you're g·ivirlg·me·more than-tbei 

·Division, .1 \ivoufd -~:e. grad td;hllVeyou-giv.e thenndt.' 
th:ei timeothcywant.···all~e -time 'theywant. . . ' 

·.' .Jl.ll)OEMu.RRAY:· Well, let-mejusf'ackl 

· 

'MR. POLisH: Could we have two weeks, 
Y.our Honor? . , .. ·· .. . 

JUbOJ{~'(:....Okay. So, we11 ·go back; 
lind ·~o'Jl gjve·it t~ tbe-.2-ith of.JanU!U)'. ·. ·· 

.=' MR..P.OUSH:iThnnk you. · ··· .. 
-~BMURRAY: Okny. So,we'vegottb!>se.. 

tWo-dates. Ail right;~ ' . : ... 
·· ·:. Now;.ge_tti_l'lg bil£k ro ~ics; so.M'e've got 
-~tho~ tliree if~; Let's •• the l)jvislon talked 

about Bn·iinflwer. · ·· .. 
·· JrJ fhi:3c.:.. is ever9 case ~fore tbeir , 


agency, wilen it jssue.q .a-wliilt it.ca.Jis the·order 

·lristitftting procecdlngS,\v!lich i~ liJ<e the 

eomplain~ th~R~dent is requfrcd to ariswer 

th~ Jfhc-dooan'~ an'swer'or ifsbt d()Q$n't 


•: ~,:and i.ftliey doo't Participate iri this 
pre·hear.lng~Conli:renres, nnd.Jfthey don~t defend •. 
th~ pf6C~ingsl·,tlley cari be·found irtdefEiutt: . 

' 

-;. 
,, '·'· 

.. 

'··· •~---..~·-· ~ - -,-= M· ·oo · ==-~ -=-·=··~• -~~= ...-= , _,~· ..~~~-~ ~~~·-*--~~~-~-•= =..= ·o-·· ....---- -•=~ -~ .~~-::::!!=*~-~---~···=
6 .'O?ag· es~:is to :• 21)., 	 l • ! . 

. . 	 ! 

: i 
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Page 22 .. , 

1 • ,. ' No~,. you've p'attieipated in the . , i Court ~!II aecept lhntstipulnthm witli reS~ct:t~ . ; 
2 · i tsre-hea-ring coliference, bufyou1mvcn't filed·M:· ··· 2 tlW·eleirld't1'1,·1hCD l think the·only thlng.as a 
j , '<dnswer; i"o/ent on:the corri-puter·system this-' · 3 pr~ealm~ thais going to be left for us to .; 

. 4· ;;' rlioming;~bd there's tio answer. · .4 artuc Is tlrat !t would- it would;be In lhe·.publi¢ · · 
·: ~ .f} ;: i .t st.ippose, Mr. Collynril.;;)'our position·is·. ·:5 ·. interist for there to be a bnr, a.nif We cm:tiargue. ·! ,; :;; 

~ - , ~~~Y?u do~~ hnve the abilityitn-answerifyou~ ... ·. 6 · that mi- .. f iii~ the~¢r's. 
t iii solrtary?, ~~· . · · · · _. ., ·.· · . :: 7. J'Ul:)GE~Y: Fine. O.kay. ... . 
~ ~ : ·MR. c6LLYA:RO:::Well,.that'$-.:Correct)'i'our. ~ :. a· $(),We ha~~;thai~ml.ss1on. : . · .j( : ~ ;. ; 

· I ~ .: ftoner. t!:...tiliviousJY,Hllanothiilgwrong,but . ·' ' s ·,:, rhavo·llOproblcmwitbntkingthat~m -;:._. · 
1!0 . ,~cwJ.:aco-d~tendimt'in ~bat Hurtibition- 1 o~: ~s been·said lit 1hls pre-heating eon~ence.i . · 
1:1 ' I :I" MR. I<NUTSON: 3<1, you;ll accept this 11 . Getitlctncn, you should all kntW.r.:tbRt.thls: . 
1'2 ~~ ~~!¥ins o.n' answer righ't now i'ri thi~ phone call~ ';l ~ · is beirig-jfan.sCtibed by a c6urt t-ep<>rtet,-anil thete ' 
1 :q I ; !:JUbG.B M.URRAY: Well, l don'nhink the' 0,.13 will :be afi'official ttailscript ofthis:proceeding;·:. . 
a~ ir lrilles ~ay for thct, ~ l -I -you kn6w1:the ·: . j"l·f an~ruso,'.t'he.Commiilsion':t rules.require thnt ( ; :. . . 
).gt~ Jdivitibri woidd tikeo~Ot:t'to do tllat, but I 'Will- I ·: .i 5: .i~stJ¢· an:ordCr fOllowing tbis;'pro-Heariug -~ll}'iilg . 
fi '6 : lrllean; tfrul it's'blaoTdetf~r law thatyou should.... .1:6 ::what wils decid~ at the.pr~l'i-earing, :oo ll.fl h'avJ · , 
3.1 _:fioweVer,:yollt'S'ituation is ~uch·lryou'i:c moving, 11 to- rll do.tbRt as soon as l ciln. ·· , · 
l a ,.;Nom priso~ to prison, l thililc filing an ~nmer ·. ~:, ·lS ; One other thing is let's get.the.~ :·• . 
.19 il~~f~e somethi~mat's .not on the top of'your. 1:9 .. adiites9es-strai~ ~6w so thaty0\1 people wlll g'et 

. . ~2'G 1:1J1rlorit;Y li.st. . · ·· . 2:0 · copies oftliese-brders and ihey won't be going , 
2;i r. i So,:whBJ'.does.the DivisiOn VJBnt oi1 that ·?:1 nco~ the-eoW:ury: .· .. 

. . ~~ · ]Otie? · I. '· · · . · ~2. :·.Now,youraddreSsbas ·chan8td,Mr. : 
: 2~ · i j· ~· POLTSH( Weri, Your lio~or, cbn we get 2 3·. ~~Uyllfd_ - ·let's see~ nlrinlc lt!s in·one of. ·\· 

2 4 );·Ja{tne·wij liast'astijndailorffrom the Respondent ~ ·f: these.filings. ·Now·you're'liJOuluth, r.ight, 
;_2 5~ ~iliat ih~ewan criminal cob'VIction In The Mattoe_ ;2 5 .P~ Priroh Camp; Po~OfficeBox lOUOf ~~~~ :. 

. .. . 
;·· 

. Page 23 ·: · ' ... .. ·•· Pa:g.~: .25 : 
·-' { ·'·Sottrnifed·§iirtes. V,,Colly~theOistri~of · ~- i :· Mlimesoci,S5814;rlght? ...; ;., . 
· , ~ ~jNttri~~ota;C!'S~No. t2, CR58;~'that:tlult-tltat :2 ... MR, COLLY.ARD: J!.rh ~. YOUI"H~ncif1 !:.,. J · 

.. -~ ;btRJgrnent'in tl{at criminal matter. 'WliS en1e!'OO on·. .. ~3 that's;;.. thttt.i!dnrorreef4 .. .: i.... > 
., 4 ;.~ - ~~~gust'l~t,2013,_.und_.that-it involved alsenteilce. · ·( . .. 'MR K~ON:·. That's where be wos. ;; r: ; 

5 ~ of-Mr. Collyanto'ft20'nt0Jrtlis in-prisooand · · s~·· .JUDOEMURRAY:".Oh,.;that'swhere:you~re,:, 
6f ,ristitiltioii in 'excess ofSStttil'uon ilm'011g 0ther • ; · 6 okny; Wnlt-n minute. ..Then thafs in-.tJtm :in·, ~ .,. · 
T · 'tnlngs? · · • ··. '' 7: one ofthese letters that1 got, r thhik. I'm not :1 

a ; ; JUl)OE MURRAY: Mr.,Collyard and Mr;. a sure where.-~ I thought I had that. '·· .. 
·!. :. 9 :M,hms®, d6 yoii agree -with tliafone, wiiat hejust- 9 .. t·kno~- J know thirt you had been moved; ·_, . 

. 1 !i J· 6~t.ediTti.aes 'a·p~-gri\ph ill this <-'in this . 1,0 ·: . but ~an you:give. me the neW address;.do y~ k:itd\¥7 ;: 
1-l · .!Joilder institutfug proceedings. That's the charge:· f1 . ·:MR~COI:,LYARD: YOiJr Honor,.I.miiht JieeJ; ,· 
i ~ ::: ijt11 

tlhis. ' . ·· ' ·· · .. ·· · .· ·: · · 12.. 1o' htnte·o mihute here r.o find it..:, .. ,. ., 
:13 t ! :'MI( KNUTSON: Okay.· lll"der;staiid tbat; ..· 13 · · . .rtiDGEMURRAY:· ~ld t-ask tlie;Divisl~
:i4 : . ti~tl'didil'-t. gOtwhathisrequ&twas. · :; · : 1~. Is th'iittn~ Ofthes~lcttets y.ousdrt me?. :_;; ·:· 

1~ '.· i} . JUDGE M:t!RRAY: DO y-ou a'dtnif.ihat that is, ;: i'!l' : · ~ I?OLlSH; t belle'Qe it-is;·Your.Hon()rL 
16 · . ~~:ract,:tnie, th~tfhis---·· thafthatjudgme)tt'Was '.. ·:! 16 Thl~ is Jortathan Polish.-l'm loo'klng 0il'!l1f , _... ] ·:_: 
d . :, kin~? · ·· ·. · ···, .. · · 1.1 a-lockBetTY.: Hhlnk i1 ~'.ms -1 c1o believe.. ~: . T 
.1 ~; f ' ] ::. Mit·'KNt.rrsON: Oary;'you doli't hil\le ruiy. · · 18 that tlla addi'ess is s.et forth in one oftbe e-mail ,.. ,. 
19 l lpftibtem Witll tbat; do':'you? ·. .. 19 eichang~ although that n\ight have been· with ' 
29 -~ :.: ·MicoLLYARD: Well, it WliS a~tca,il\nd ~ ·•20 :the·..-~· wiili Ycitir _Honor's stllff.insteisd ofyou. . · 
2],- ~~ji.J4grnent Wils e~f:ered; a.tld, ofcourse, \\te'ro- : 2i' fUDGEMURR:AY: Jflt's through thy stak,. 
22· ;~~!~g.,.· · . · · {: 2,2 thClllcangdlt... IcantlndJt-. .. .. ' ~ -
~3. ;l : iuqGEMt)RRA)': Okay. TstheDivision 23 ·MR. POLISH: Butletme-letmemaJcd · 1' 

-~ ~ ..)~psraed ,,tl1 .that? . . .•· . 24 , rure. : .. ·,·· 
.2S ~: .l .;t ·MR..l>OL~H..Yes, Y~rHonor. Jfthe .·. · .-25. -l'rt'f.fooking while we're talking, oo l!tn , 

........ .. ... ... .... .....,. __.. __ ._,..,
~ 

: . 
7 (Pa~e$ 22~t~ ! 2S) 

! 
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1 · i(Jr:)<1!B MuRRAY: Ob, they botfi.have it, 
2 ok~y, AIJ-~ght. · :i 
3 wc·u, l'will p\n out-an-order a:rsoon as­
4·.. i~;-alui6uglti. rm.·worklng on ·adeCisio)l, so It's · 

S: g~in&~-Uiic·me a little bit t>f tlmc, butl'll get ._, 

., 
;'. 

6 itoi.ttas ~cifn·o..tle&h.·~; · · \'< ::. •.· 

7 ::- . b:tht:re:cmYihii'ig,-clao tlo'!\' before -we · · · 1: 
~ ~"thts.jm).bwing·confcrencc? . ·f:: ; 
9 ·' '.: . ¥R: ~~~~; t>o )'0\l need'- do you ti~ . . 

:1 o :: my·'e.man·~? • .. , ·. ··.- · .. 
.11 . · ~ .IUD¢2MtJRRAY: Wctt; I will have my liw ·.. . , ~ . 
--12 . clerlt.get it from rortiebody. Somebetly -1M·my le.v/ ' · 
13'.; clerk.ls VO)'Y goed ~itlilti"~ lil.:.c that," We'll get 

·14(.: i£· . ~: . •,~·~ . .'~: i , ' ,I ·, .' r" • · ', " 

:15 'MR. KNUtsON: One JX'IInt,·.tJ\ough. · . ;·., 
·1 6 I'c:ton't·want~o ·~'SteYour time. but, ··· ·"··! ···· 

d· . 11 · $a&~ 00:\V do-'.i geta ho1d ofyou? Whaes your ·l· 

18l · htin~:. .· :i . ..,.. . 1a· pho£ienumbct'therc? · · ··. . . · ·f 
1~ ·'. : ,. ~.c.~bN:' Ye..q.l ~-rcprcsentinghlin.. ··, l9 · MR:•.COLLY~:·.:I3ob,Jilon' tknowtliatyou 1' . 

.; i~Ol now. ' i·ni··· ;. . . . . .. . . . 20 ,; can':gefli hofdoC:'me hi:re. 
· z·ii; :·>·Julilh ~V; r>kay. All r~ht. ·· 7..1 ·. ··...M'R. AAVrsON• wen; 1eail,.l'm your 

22; ~- \ ··· wod:J~·n·~ tfltsaddress straight, .2'2 . ·afu,rriey, butyou've'gotto be·: J'vc &'Otto tell 
:£$; ... bnd.rfilt:!.HJ:. ·· :· . :: · · . .23 _:_; tlicmt11a;"ihttt:ti,Jl'),roorattortJey. 'I11Uii3n'tj~ · 
i 4; .-~ .. ~~!. ~OtJ_: i'ih &b.,Y to·~~Pt you, 2l.:·. I~ a:~]t~lng· -·,r:_~n, i'~c donequite a 
-~5 .. . : ~ttt llide&f:Y.huttfpdSs o-n; beeA1ll!e he ookcd me .-e~ · -bit·oftb1s in the p!lSt, ond ._... . · ... ·.· .....·· .., ... .. . . . 

1· J:. '··.. ·.··.-:· j· ) · • ·- · f?age "2 7 . ~: . 'Page 2:g 

;~ .:· i: · in:Jit~ltl~i;sa~'Wh~hv~gone- -~ :; 1 ..: \:.-:M~h~{jf.i~A~: ~~o~h··"that,: Bob, 
: -~ ~: ~~ .MiiRRAY: -~:Kilu~n;do you £. ~~I~~h you same'so1id, fattoat ihfOm\ition. 

>3l .<posfJbly'hil.V~.an·e.-ituiil:addiess? · • . · 3·. . . _:,'MR. I<NOTSON: y.~,, biltyriu.-can co.l{me · 
·.4r · · .: ~.' ~ON:: Yes; I.lla;Ve;·but l wentfor ... 4:_ then, but yOu'll ba~·ta·gefits:othat l'rh able-to 

.. §i 'aver-a m~ii~~hcre-- well, it's:atongstOi'y· ~ ·: . s· .. cnll·in tiieretoyou. ·:·..,,. : 
Gi wlierelwlhh-rui'IJ.t ~.West-West Vii'Slnia . 6 ... MR.OOl.LYARD: ' Rl~ht. l wm.::;r will 
7! : oo}der ~~ydo~n in T~as inl'Ul'31 ·areas Blld t 7 have to~..:. I'lfhtwe to researchth.at. I'm just 

.rs 
1 

• dioiVt ha~~ci:ess,:oordid t lhiul<l'hecded access s too new here. I'm·sOn)'. · 
;i:g ' foran~ pUtbci~e .to·~· eomputer; • · . .. 9 ' . .M!U<.NtrrsoN':';okay. .,. 
icr :·· · · -y~;H&\"e an e-lfiail; and now latn done.. · 10 · ~EMURRAY: Qkay.:.·lfthei'e'~·notliing 
11 w1tli ti\itfl!a~~b·n nioke sure thad follow ~~ It . . _1 1 .' el~•.ttien f:rec6s~·tnis prf>h~ing cO!lferencc• 
.1:z!i~: . Will! tckig~c~ td mc:in som-e wayithstl'i!y daughter 12 and .t-baniC you al l very much. · 

;; . ~ir(; got"~~-1fi'~nf.>ft1u\t. :.1woullfhavetcnoWii abbu"t it. 13 · ·.MRi POLlSlt:··fllantty(rn. Y~urHonor. 
1_:4 . and· pro~al>!~~~'id¢d to:foll~up 3:ird get a·tiold of 14-; : JYDGifMuRRAY; ··Okfty, BYe. · . 

~· . . ' :to:. ··M"rs·CoJl~a!lailahd.J.'ttiedhou know;"'~oil'ik up to · · 15 · MitJ.<NirrsoN: Thankyou, "i6ur Honor. ·. 

,, .5 1~~ Dtiluih;f,.ffibfght klr~ up in Pblutb;too, be-·16 .. <Wnereu~at;a:3s p.~.• tile pr~lfearilig.. ..: 

.::• 


. 

:; 1;] : ; fb~(~~··wJi~~~ici-beartolCI. : .. . . . . 17 :;cOr]fu~ was cdnclUdecl.) . . . 

x1f ~- ~.'-~MuimAY:·~Weii,Xthbiktha:f.swhat" . ia .,. ·.·· · -'• • • • • · 

·.·.. ~9 · :· we·lfro~r,t~ { · ·> · · ' · ·'' · . · ;: 19 ... :) 

-:: ~0 · : v\h~; · ·~il!Son,mnytieydtioould:.wnen ·: 2 0 ., '' ·'· 


·..: 
i1 ;~!·. ·· i'~t Hff~iH\;one:catt and recess ibe-·: · · . 21 · •· ··' ·:, 


:~~ f"' pre-Ji~j~tJi?u ~ givO'Mt:Polisli ~hd Mr. 

2.3 . Coll;IW;~f'e-mail i<ldress·so they can . 23 . 

. 2'~ ·-:· toilutnln\o~{e~ f.vitb Y,OU.- Is th~t - . . · . _· , 24' 

:...
-~ 2~ :, ·. MR<~~N::·-ves;thcy both· h-aveit. :· ·: ~5 .:.. 
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· 1 I"ROOFrffit.DBR'S CER'JinCATe 

~ 

. 3 ~~-hto:Mntttl'.oof: Ot\li.YA; COU,YAR.D . . 

: c : t..~l!\n\IEP!tOCBEDlNO-~HBAJUNo:-coNF~mBNCB · 
s ~ ~;\t Number. 3-U448 . 

.~ =G :!~ · ~· . 1bil~ay, 000ber..17,201l ::. 

' 7 .' . ~btl~: Chleftso, lL 
... ~ ,., 
~·. 

:.1 . . 

9. ; ~i; 
. 9 . '(11lo·c< tnwtii:Y·tlll!t·f;ObnlliiS. ~a, 

i.o· ~ i~ ~~. do 1\er!&y *llllil·rifflrm tlnlt.; . . 
i:U. \~ntlnched ~IJ1!!!1&forc'lllc U.S. SI!CUrtHts 

1·2 #~iiiteliM~'c!«n~ wero'holtiRCcONllngto lhe 

13 · :f~ntanll tblltUllsIs tile origlnoi.Qom~. 
14 ' !'i.ub ~lid·~ tn!I'I.Oeript d1!it hn.' been ~llt'lld 
;1!I ; i-b'thc~nl~-or~ordi!!ll ~lf.!lled l!tlhQ 

1'.·!: 
16 t.m!fi 
). 7 :\'i. i ·. "S 

. ~.......... 
·: : 
.• . 

~8 · ~~. ~:------~--
' '19 ~oll:co<fcrs Nnme) 6:>1>1•): ; 

: 2.~. · 
. 2·i. 

,. i :. 
i·. 

Q. :. i. ,•RE.PORTER'S CERTIFICArt1:. ; :! · 
2 ::;t :~ . 

. 3: t~. :: . The wJtb1nnl\d foregoing hearing was . :. 
· 4 ..::bkc:n tibfore MaryKay Andrtop(}ulos, CSR l!nd Notai;i 
'·s: .. !'!tltibHc,..at the place;date and time aforanentioned: 

:f '6 ~i·j · j ~]·. the:'said whness ~ tlrst duly ~om end · 
~ 7 ,~:lg tti~'n cxrunincd upon oral lmcrri>gntoiies; ariil l 

a: 1UHhet iertl~ tMt the 1bie'golng ig a tfue and 
~ ·' knptotc transetir>t ofmy ~hdrtharid notes so i'alcen· 

1O f:~,afor~aidi and ~oorrtad by me. lh'e within and 
:i :l . ·~6l-egoing is a~e. nceuratc ttnd ComPlete recOrd·· ·· 
12 b~llfl the citn:stions ask:cd of1:1nd a~moi!e b).
i~·3 tn~ aforeme(ltioned wltnes9. aHh¢·timc and place 
'i ~: hereinabove l'd'emd to. 
;~. 5 :; :· 1am not c'oUnsel fot;nor in'llllY \vay 

·M :lte(atcd 'to 11ny ofthe .ponies t.0 this action. nor 
.17 ·! :.it;t\ t hi Dny w8y interested in tflC·outwrne thereof~. 
}1e ' ~essmy official signature on'this_·_·_d~ or' 
·i;i..!J ' A.D., 2013-. 
,2~6 

21 
2'2 

23 
l 4. 
:iS· 

i 

·I 
l 

;.(. .~ 

Miiry Kay Andrlopouloll .. 
Lii:~c:No. 08"4"-0022:48 

Divetsi~cd "Reporting 
.Sct'Vlccs,·Inc. 
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l UNITED STAms OF AMERICA! . Before the 
1 - SECURITIEs AND EXCHANGE COMMISSION 
l . 

. \ . Washington, D~C. 20549 
! . 

ADMIN(~TIVE PROCEEDINGS RULJNGS 
Release NP~ 1027 I November?, 2013 

ADMINI~TIVE PROCEEDING 
File No. *l5448 

i : 
! : 


1n the Ma~r ~f i ORDER FOLLOWING PREHEARING 

. '' . j CONFERENCE . 


GARY Aj tOLLYARD .:

I ; .•I 

oJ ·September 3, 2013, the Securities and Exchange Commission issued an Order 
Institu~~ ~roceedings (OIP) alleging that on February 27, 2012, Gary A. Collyard (Collyard) 
pled guiltY .to one count of conspiracy to commit securities fraud and one count of conspiracy 
to cotnmirj ~ank fraud in United States v. Collyard, No. l~cr-58 (D. Minn.), and on August 1, 
2013, Co$yard was sentenced to 120 months in prison followed by three years of supervmed 
release anll:btdered to make restitution of$5,672,994.44. 

l 
;: l 

i ·! 

C~ll}'ard and Attorney Robert Knutson (Knutson), who represents him, and the 
-Division: ,bi. Enforcement (Division) participated in a telephonic preheating conference on 
October : h~ 2013. Tr. 26. I waived Collyard's obligation to file an Answer because he 
stipulated lor acknowledged that the O.IP's allegations about Collyard are ttue. Tr. 22-24. The 
only retnili.tiing issue is whether it is in the public interest to impose a sanction pursuant to 

. · Section 1S(b)(6) of the Securities Exchange· Act of 1934. Collyard is appealing the district 
court's ~. Tr. 23. Collyud was recently transferted from a federal prison camp in 
Duluth, Mibnesota, to one in Yankton, South Dakota, and Knutson is locate~ in Minnesota. 
Tr. 22-241 ' 

j : 

I J~ed the Division leave to file a motion for summary disposition and ORDERED 
the folio~ ptocedural schedule: _ . 

I . 

:Ndv~r 15, 2013: Division's motion for s•unmary disposition; 

Jatiuary 10, 2014: Collyard's opposition; and 

Jarlu3ry 24, 2014: Division'


I : 

I 

j ' 

I.'
! . 

. I· ­ Chief Administrative Law Judge
!

: ! . 
;
I . 

T 
! 
!: • • 

~ : 

' 
~ . 

. 
j : 
) ' 

reply. 

Brenda P. Murray 


